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To: UN Committee on Economic, Social and Cultural Rights
Date: 30 December, 2009
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RE: NGO’s Counter Statement on the Position of the Ministry of Justice on the Concluding Observations of the UN Committee on Economic, Social and Cultural Rights
Dear the Secretariat and members of UN Committee on Economic, Social and Cultural Rights,
Hello.
We, 56 Korean NGOs for the 3rd submission of the Alternative Report under ICESR, had submitted our report to CESCR(hereafter, the Committee), as well as participated in the 43rd session held from 2 to 20 November in Geneva.

The Concluding Observations after the consideration of report submitted by the Korean government pointed out precisely the current situation of economic, social and cultural rights in South Korea which has been deteriorated rapidly.
However, the Korean government did not take the Concluding Observations with sincere attitude, and furthermore, the Ministry of Justice expressed its regret concerning on 24 November that the Concluding Observations include a number of factual errors and it is very unusual and inappropriate in the light of general practice in considering international covenant reports that the Committee mentioned specific individual cases which are pending in court such as the Migrants' Trade Union case and the Yongsan incident, so that the Ministry of Justice announced its position(refer to Annex 1) that the Ministry of Justice decided to raise formal objections to the Committee in the future.
We, 56 Korean NGOs, believe that this announcement reveals that the Korean government has no intention to implement the Concluding Observations, as well as is shown in denying the system of UN Human Rights Mechanism. In addition, 10 objections raised by the Ministry of Justice are merely excuses to distort and reduce reality so that we would like to submit our counter statement (refer to Annex 2) on the position as follow.  
We sincerely hope that the Committee will take the opportunity to figure out the situation of economic, social and cultural rights in South Korea more precisely in this statement, and express its clear position against the position of the Korean government.
Thank you.
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Annex 1. The Announcement of Position of Ministry of Justice
Position of the Ministry of Justice on the Concluding Observations 

of the UN Committee on Economic, Social and Cultural Rights
On 24 November 2009, The Ministry of Justice expressed its regret concerning the Concluding Observations on the third periodic report of the Republic of Korea that despite of the government delegation's sincere and detailed replies, the Committee announced the Concluding Observations which include a number of factual errors.
The Ministry of Justice is especially concerned that although they explained about the independence of the National Human Rights Commission of Korea (NHRCK), the scope of application of Constitution, domestic application of the International Covenant on Economic, Social, and Cultural Rights (CESCR), and the Yongsan incident, etc. referring to domestic legal provisions, and related Constitutional Court and other courts' judgments in details, their purport was not reflected.
In addition, the position of the ministry is that it is very unusual and inappropriate in the light of general practice in considering international covenant reports that the Committee on the Economic, Social and Cultural Rights mentioned specific individual cases which are pending in court such as the Migrants' Trade Union case and the Yongsan incident. 
The Ministry of Justice decided to raise formal objections with a focus on the matters with factual errors in consultation with related ministries in the future.
The government of the Republic of Korea dispatched a large delegation of more than 30 representatives from 12 ministries to the consideration of the Committee on the third periodic report of the Republic of Korea which was held in Geneva, Switzerland, on 10-11 October 2009, and offered detailed response about human rights situation, laws and institutions, and government policies of the Republic of Korea in sincere and serious manner.
Consideration of the Committee on the Economic, Social and Cultural Rights is carried out based on state reports, written replies from the government to its list of issues, NGO reports, reports of national human rights institutions. During the consideration, some Committee members asked questions on the basis of incorrect and distorted information and concentrated on fragmented political issues. However, the delegation, expecting these errors corrected in the rational consideration process through constructive dialogs within the international body, faithfully explained the government's position on related issues and submitted an opinion for corrections to the draft of the Concluding Observations on 23 November 2009. 
Despite of such government's efforts, the Concluding Observations of the Committee made public on 24 November 2009, without reflecting the government delegation's response, include a number of factual errors and lack of understanding about domestic laws and institutions. This is a matter of great regret. 
The government explained domestic laws and institutions, and Constitutional Court and other courts' judgments through submitting the written replies to the list of issues, the responses during the consideration process, and the opinion to the draft of the Concluding Observations, and made efforts to correct the errors, but the Committee didn't accept them. 
○ Independence of the National Human Right Commission of Korea (NHRCK)
The government explained that the NHRCK's independence according to the Paris Principles is fully guaranteed by the provisions of the Act on the NHRCK on independence, term assurance, and allocation of Commission members, etc., and related budget. 
⇒ The independence of the Commission was brought under severe pressure. (Concluding Observations para.8)
○ Guarantee of economic, social and cultural rights under Constitution
The government explained that all social rights are guaranteed by Article 37(1) of Constitution which stipulates that freedoms and rights shall not be neglected on the grounds that they are not enumerated in the Constitution.
⇒ The scope of economic, social and cultural rights under the Constitution is narrower than in the Covenant. (Concluding Observations para.6) 
○ Application of Constitution to foreigners 
Constitution is applied also to foreigners according to Article 6(2) of Constitution, and the Constitutional Court actually acknowledged foreigners' subjectivity of fundamental rights. (99Heonma494)
⇒ The Constitution only applies to citizens. (Concluding Observations para.6) 
○ Domestic application of the Covenant 
It has the same effect as the domestic laws by Article 6(1) of Constitution, and the Constitutional Court actually made a judgment of unconstitutionality invoking the Covenant. (2004Heonma670)
⇒ The State party is to accord the Covenant a legal status that would enable it to be invoked directly within the domestic legal system. (Concluding Observations para.6) 
○ Foreign spouses' dependency on Korean spouses
The government explained that the institution has been improved and is being implemented not to require guarantee of identity by Korean spouses when marriages are broken by domestic violence, abuse, etc.
⇒ Foreign spouses married to Korean nationals are still dependent on the latter for their residency status. (Concluding Observations para.11) 
○ Sexual harassment at work
The government explained that sexual harassers in the workplace are punished by Article 11(1) and Article 14 of the Act on the Punishment of Sexual Crimes and Protection of Victims of Thereof and Article 298 (Indecent Act by Compulsion) of the Criminal Code. 
⇒ Sexual harassment at work is not criminalized. (Concluding Observations para.16) 
○ Crime of "obstruction of business" imposed on striking workers 
The government explained about the specific criteria of the Supreme Court in judging the legality of the actions taken in a labor dispute.
The government explained that there has been no case of punishing legal and proper strikes but the law has been enforced only on clearly illegal strikes using violence, etc. 
⇒ The frequent cases of prosecution of workers with regard to labour-management relations and excessive use of force demonstrated against striking workers (Concluding Observations para.19) 
○ Legal measures for perpetrators of domestic violence 
The government explained about 'transference to a family court' as one of the court's judiciary proceedings in addition to indictment, and also explained that the rate of referring to legal proceedings of both indictment and transference to a family court combined is higher than that of all criminal suspect cases. 
⇒ Legal action against perpetrators is seldom taken. (Concluding Observations para.22)
The Committee mentioned in its Concluding Observations specific individual cases which are pending in court such as the so-called Migrants' Trade Union case and the so-called Yongsan incident. It is very unusual and inappropriate in the light of general practice in considering international covenant reports.
Concerning the Yongsan incident in particular, it is distorting fact to mention it as if it was one of typical cases of forcibly removing people without prior notification or access to temporary housing. (Concluding Observations para.27) It was a case where the shop tenants occupied other people's building illegally and staged a sit-in protest demanding more compensation in addition to the compensation provided by law. 
In consultation with related ministries, the Ministry of Justice, while examining ways to implement the recommendations for which domestic implementation is necessary, will raise formal objections in the future to the inappropriate recommendations with factual errors or based on lack of understanding of the domestic laws and institutions.
A written statement which the government submitted about the Concluding Observations has been posted, together with the Concluding Observations, on the homepage of the Committee on Economic, Social and Cultural Rights.
Annex 2. Joint NGO Counter Statement
Joint NGO Counter Statement on Position of the Ministry of Justice on the Concluding Observations of the UN Committee on the Economic, Social and Cultural Rights
1. Independence of the National Human Rights Commission of Korea

[Concluding Observations para.8]

· The Committee is particularly concerned about recent developments in the State party that have brought the independence of the Commission under severe pressure. 
[Ministry of Justice]

· The government explained that the NHRCK's independence according to the Paris Principles is fully guaranteed by the provisions of the Act on the NHRCK on independence, term assurance, and allocation of Commission members, etc., and related budget.
[NGO Evaluation]

· Independence of the National Human Rights Commission includes the independence of its operation, personnel management, and organization. The fact that the term of the commissioners is guaranteed, does not mean that this by itself complies with the Paris principles. Despite the legal potential of intervention from the administration in staff organization, this has not been an issue, since the two previous governments respected the independence of the commission. However, the current government exploited this institutional flaw to reduce the organization. This attitude of putting the commission under the authority of the administration has been pointed out as concerning in the review result of the International Coordinating Committee of National Institutions for the Promotion and Protection of Human Rights (ICC). 

· The fact that the independence of the commission was pressured has been pointed out repeatedly by various media sources. This is based on the fact that the commission was initially supposed to be reduced by 30%, and even after this was met with heavy criticism from civil society, it was still eventually reduced by 21%, compared to a maximum reduction of 2% regarding other governmental branches. Thus, this extensive reduction continued to raise protest from various social sectors including statements issued by movie directors, law professors, and journalists. In addition, ICC chairperson J. Lynch, sent a letter of protest to the Korean government demanding the reduction to be reappraised.
 (Violation of the independence of organization and personnel management)

· Violation of the commission's independence is also evident in the selection of a chairperson not qualified based on the Act on the commission. According to the Act on the commission, this position requires experience and expertise in human rights, which, as admitted by the chairperson himself, he is ignorant of. Moreover, he recently spoke in favor of the epitome of evil laws violating human rights, the National Security Act. Also, the secretary general recommended for appointment by the chairperson, not only lacks any human rights related experience, but also remains silent about the National Security Act, while having ruled a youth groups as 'an enemy-benefitting group' as a judge based on the National Security Act in the past. 

· Moreover, the current government has unsuccessfully attempted to transfer the commission under the direct authority of the president. Due to the coerced combining of human rights policies tasks and human rights education matters at the time of reduction, both sectors were reduced as well.
 (Violation of the independence of organization) 

· In addition, the Ministry of Public Administration and Security requested the dismissal of commission staff, which was accepted and executed by the unqualified chairperson.
 (Violation of the independence of personnel management) 

· The commission's budget for 2008 was 23.3 billion KRW among which 11.1 billion was spent on personnel expenses, 7.2 billion on operating costs, and 5 billion on major projects.
 This is less than the budget of the Anti-Corruption and Civil Rights Commission (58 billion KRW in 2009) which the government referred to as a basis for reduction measures stating the National Human Rights Commission was operating in a lax manner. Moreover, not only was the budget less than the Anti-Corruption and Civil Rights Commission's, which has been raised 2.4% compared to 2008,
 but the National Human Rights Commission can only consult with the Ministry of Strategy and Finance about its budget and has no decisive power. The National Human Rights Commission submits its budget plan, which is, along with the budgets of other governmental branches, submitted by the Ministry of Strategy and Finance to the National Assembly and then, approved and finalized by the National Assembly. 

· Given this series of developments, in April of 2009, the ICC released its evaluation results requesting the Korean government transparency in personnel appointment in accordance to the Paris principles and expressing concern on the exercise of administrative authority over the commission.

· As revealed in the inspection of the administration by the National Assembly, the current government has been unresponsive to the recommendations issued by the commission. This was also pointed out by the Asian NGOs Network on National Human Rights Institutions (ANNI).

2. Guarantee of economic, social and cultural rights under Constitution
[Concluding Observations para.6]

· The scope of economic, social and cultural rights under the Constitution is narrower than in the Covenant.
[Ministry of Justice]

· The government explained that all social rights are guaranteed by Article 37(1) of Constitution which stipulates that freedoms and rights shall not be neglected on the grounds that they are not enumerated in the Constitution.
[NGO Evaluation]

· It is clearly evident from the explicit provisions that the scope of constitutional ESCR is limited in comparison to the covenant. The argument that one general article provides sufficient basis for the protection of ESCR in the absence of other stipulated rights, is as nonsensical as the argument that a single regulation stipulating that "all rights are protected" by the constitution, is sufficient. It remains impossible to identify constitutional rights that are protected by this general article.

· Such indications made by the committee are evident not only in the explicit provisions of Constitution but also in laws, decrees and practices. The bulk of the recommendations issued by the committee indirectly highlight such discord.

3. Application of Constitution to foreigners 
[Concluding Observations para.6]

· The Constitution only applies to citizens

[Ministry of Justice]

· Constitution is applied also to foreigners according to Article 6(2) of Constitution, and the Constitutional Court actually acknowledged foreigners' subjectivity of fundamental rights. (99Heonma494)
[NGO Evaluation]

· The subject of fundamental rights as stipulated in the constitution, are 'citizens'. (Article 10 of Constitution onwards)

· Most constitutional legal experts interpret Article 6(2) of Constitution: 'the status of aliens shall be guaranteed as prescribed by international law and treaties' as stipulating ‘the principle of reciprocity’. 

· Despite the fact that the Constitutional Court ruled that 'foreign nationals with similar status to nationals'(?) ‘can be’(?) subjects of fundamental rights (99Heonma494), it also ruled that the right to equality is 'limited based on the nature of the matter and the principle of reciprocity' (99Heonma494). 

· Moreover, most constitutional legal experts argue that fundamental social rights are applicable not to people in general, but rather only to nationals, an argument that is also supported by rulings of the Constitutional Court (2004Heonma670). In addition, the government's official stance clearly states that foreign nationals are not considered subjects of social rights and that their social rights are protected only when there are some special legal provisions. (the complementary statement to the grounds for appeal to the Supreme Court by the Head of the Seoul Regional Labor Office (Defendant-Appellant to the Supreme Court)    on 28 Jan. 2008 in relation to Supreme Court 2007Du4995 case) 

· Such practices of discrimination are highlighted by the provisions of laws and decrees, such as the Framework Act on Social Security stipulating the principle of reciprocity and were pointed out by the committee.

4. Domestic application of the Covenant
[Concluding Observations para.6]

· The Committee reiterates its recommendation to the State party to accord the Covenant a legal status that would enable it to be invoked directly within the domestic legal system.
[Ministry of Justice]

· It has the same effect as the domestic laws by Article 6(1) of Constitution, and the Constitutional Court actually made a judgment of unconstitutionality invoking the Covenant. (2004Heonma670)
[NGO Evaluation]

· 2004Heonma670 remains the only precedent in which the Covenant was mentioned. Nevertheless, the Constitutional Court mentioned it only as something to be considered in interpreting Constitution, and made it as criteria for judgment not by itself but only along with other domestic legal provisions, evaluating that it contains contents similar to Constitution. 
· However, most of all, 2004Heonma670 explicitly mentions that, although fundamental civil rights are applied also to foreign nationals, fundamental social rights are rights of citizens and are not guaranteed to foreigners. Thus, social rights are identified as ‘rights by law’ that are guaranteed to foreign nationals only when there are some special legal provisions.
· With the exception of this precedent, the Covenant has not been not even mentioned in court judgments even when there were arguments based on the rights under the Covenant. (Supreme Court 2007Du4995 case) 

5. Legal status of marriage migrants

[Concluding Observations para.11]

· The Committee remains concerned that foreign spouses married to Korean nationals are still dependent on the latter for their residency status (F-2). 

[Ministry of Justice]

· The government explained that the institution has been improved and is being implemented not to require guarantee of identity by Korean spouses when marriages are broken by domestic violence, abuse, etc.
[NGO Evaluation]

· The Committee's recommendation concerned foreign spouses married to Korean nationals in general and was not restricted to those proven to be victims of domestic violence as well. However, that scope is unilaterally curtailed by the Ministry of Justice. It must, as per the Committee's recommendations, provide "all foreign women married to Korean nationals with residency status which will enable them to no longer be dependent upon their husbands." 

· The Ministry of Justice claims that "guarantee of identity by Korean spouses [is not required] when marriages are broken by domestic violence, abuse, etc." However, though the guarantee of the Korean husband is no longer required by the legal text, the guarantee of a Korean national other than the husband is still needed. This means that it is difficult even for foreign spouses who are victims of domestic violence, to obtain an extension on their visa. Such guarantee of identity is required even for those who are admitted to shelters for battered women. Requests from the shelters to allow the substitution of the guarantees by admittance papers to such institutions have continually been denied. Considering such circumstances, the Ministry's response is akin to a play of words. Therefore, the requirement of guarantee of identity by a Korean national for migrant women married to Korean husbands whose marriage is already broken by domestic violence or abuse, must be amended.
6. Sexual harassment at work
[Concluding Observations para.16(b)] 

· Sexual harassment at work is not criminalized.
[Ministry of Justice]

· The government explained that sexual harassers in the workplace are punished by Article 11(1) and Article 14 of the Act on the Punishment of Sexual Crimes and Protection of Victims of Thereof and Article 298 (Indecent Act by Compulsion) of the Criminal Code.
[NGO Evaluation]

· There are currently no articles in the criminal laws 'generally' punishing 'sexual harassment at the workplace' itself. The regulations brought up by the Ministry of Justice are all sexual violence regulations, which are applicable to 'sexual harassment at the workplace' only in severely limited cases. 

· Under Article 11, Para. 1(Indecent act by occupational power, etc.) of the Act on the Punishment of Sexual Crimes and Protection of Victims Thereof, presented by the Ministry of Justice, only forcible indecent acts of 'physical sexual harassment involving ' a deceptive scheme or force' are punishable, and under Article 298(indecent act by compulsion) of the Criminal Code only forcible indecent acts of 'physical sexual harassment' involving 'violence or intimidation' are punishable.

· Further, as argued by the Ministry of Justice, under Article 14 (Lewd act of communication medium) of the Act on the Punishment of Sexual Crimes and Protection of Victims Thereof, only a very limited scope of acts are punishable as 'verbal and visual sexual harassment' since it stipulates that an act only qualifies as such a crime when verbal, written or visual messages with a specific purpose have been received by the counterpart through 'means of communication such as telephone, mail, computer and the like'. 
· The statement of the Ministry of Justice that perpetrators of sexual harassment at the workplace are criminally penalized clearly reflects, as pointed out by the committee in its Concluding Observations Art 16 (a), "a continued lack of understanding of what constitutes sexual harassment at work." 

7. Crime of "Obstruction of Business" imposed on striking workers 
[Concluding Observations para.19]

· The Committee is highly concerned about the frequent cases of prosecution of workers with regard to labour-management relations and excessive use of force demonstrated against striking workers, mainly based on Article 314 of the Penal Code regarding “Obstruction of Business”. 

[Ministry of Justice]

· The government explained about the specific criteria of the Supreme Court in judging the legality of the actions taken in a labor dispute. It also explained that there has been no case of punishing legal and proper strikes but the law has been enforced only on clearly illegal strikes using violence, etc. 
[NGO Evaluation] 

· Currently, even peaceful strikes are considered illegal in Korea if their purposes are to protest company restructurings, violations of collective agreements, labor legislation and government policies, or to reinstate fired employees. Such strikes are immediately punished under criminal law on charges of "Obstruction of Business." The Republic of Korea is also charging strikes with “Obstruction of Business", when strikers do not strictly follow procedures provided by law. 
· Several union leaders including the Chairpersons of the Korean Confederation of Trade Unions (KCTU) and the Korean Metal Workers' Union (KMWU) were criminally charged, arrested and detained, under the reasoning that the purposes behind the 2008 strikes by KCTU and KMWU, as well as KMWU's 2007 strike against KOR-US FTA were illegal. More union leaders were criminally charged, arrested and detained because the Korean Railway Workers’ Union (KRWU)'s 2006 strike, the Korean Power Plant Industry Union (KPPIU)'s 2002 strike, along with the Korean Gas Workers' Union (KGWU)'s strike were found to be in violation of the procedures of ex officio arbitration, and their purposes of protesting company restructurings were defined as illegal.
· Currently, 187 workers have been criminally charged under the reasoning that the purposes behind the peaceful strike of the Korean Railway Workers' Union (KRWU) are to reinstate fired workers. The Republic of Korea has charged leaders of the National Union of Media workers (NUM) claiming that its peaceful strike against media-related legislation which infringes upon the media's independence and public responsibility, was aimed at protest against legislation, which is illegal. The cases are currently pending in Court. 
· During KPPIU's 2002 strike and KRWU's 2006 strike, unions held so-called "guerilla strikes", where union workers would spread out through the country and hold strikes in small numbers, in order to avoid clashes with the police force. At the time, the Korean government mobilized the police force to arrest union workers while they were sleeping in motels or sitting in parks. The reasoning behind the arrests provided by the government was that even general union members were participants of the strike (i.e. group refusal of work services) and therefore a flagrant offender of an act of "Obstruction of Business". These examples clearly illustrate why the Korean government's criminal charges of "Obstruction of Business" against peaceful strikes is equivalent to the violation of the Forced Labor Convention. 
· The crime of "Obstruction of Business" has a relatively higher prosecution rate compared to other crimes under the Criminal Code. According to the annual report of the Public Prosecutors’ Office, in 2008, among 25,799 cases with criminal charges of "Obstruction of Business" identified, the prosecution rate amounts to 48.7% (12,576 cases). The prosecution rate is much higher than those of special robbery (36.2%), robbery (27.5%), bodily injury resulting from robbery (43.3%), larceny (39.9%), occupational embezzlement and breach of trust (24.8) in the same year.    
· In Korea, it is normal for the employer to depend on State authority to prohibit strikes and render the unions ineffective, rather than resort to negotiations. At the heart of such practice lies the criminal offense of "Obstruction of Business."
8. Legal measures for perpetrators of domestic violence 
[Concluding Observations para.22]

-  Legal action against perpetrators is seldom taken and that a number of settled cases have resulted in non-prosecution.

[Ministry of Justice]

· The government explained about 'transference to a family court' as one of the court's judiciary proceedings in addition to indictment, and also explained that the rate of referring to legal proceedings of both indictment and transference to a family court combined is higher than that of all criminal suspect cases. 
[NGO Evaluation]

· Despite the fact that the system of transference to a family court is not operating efficiently, the government maintains that relevant prosecution and referral rates are high, and fails to provide realistic measures. Further, in order to support such claims, the government needs to provide actual statistics and other relevant evidence regarding referral rates. 

· The following is a statistical analysis of domestic violence cases processed by courts. To begin with, court records of domestic violence dispositions reflect a continued decline in protective disposition rates versus a continued increase of non-disposition rate. Further, while protective dispositions 3(community service order) and 4(probation) occupy the majority of disposition rates and 7(conditional therapy) is increasing, disposition rates of 1(restraining order) and 2(restriction of parental rights) are continually decreasing. Non-disposition rate regarding domestic violence court decisions is high because it usually takes 5-6 months after the actual occurrence of violence until trials begin and thus, in many cases, immediacy is lost since some of the plaintiffs' and defendants' relations as a family have already been cleared through divorce, or have reconciled and are no longer in need of protective dispositions. 
· At the police level, investigations of domestic violence cases are generally conducted without physical detention or finalized with guidance and warning. Detention rates of criminal cases are on an overall decline in relations to an increase of arrest warrant dismissal rates due to the court's policy of expanding non-restraint trials. But the drastic decrease of domestic violence arrests is related to the 'respect of the victims' intentions' according to the Act on Special Cases concerning the Punishment, etc. of Crimes of Domestic Violence. The application rate of emergency measures by the police has increased significantly in comparison to the initial stages of law enforcement. However, police requests for temporary measures considering the removal, separation and 100m restraining order of the assailant have been continuously decreasing since 2003. Such decline of arrests, temporary measures, and execution may endanger the victim and runs the risk of recurrence. Accordingly, voices demanding the strengthening of police authority regarding emergency measures have been raised. 

· Actual conditions of the prosecutor's office on domestic violence cases reveal that an initial prosecution rate of more than 20% which gradually decreased to 14% as of 2006, while non-prosecution rates increased to more than 50%. The rate of transference to a family court is also decreasing due to the 'conditional therapy suspension of prosecution', which was test-run at individual prosecutor's offices. Initially, when the Act on Special Cases concerning the Punishment, etc. of Crimes of Domestic Violence was enforced, it was criticized for processing domestic violence cases as minor violence cases, suspension of prosecution, or imposing a fine on the assailant, thereby burdening the victim with financial difficulty. Currently, summary indictment and suspension of prosecution rates have significantly declined, but the fact that non-dispositions occupy more than 50% of all reported cases at the prosecutor's level, reflects a legal vacuum regarding intervention of domestic violence cases according to the personal view and values of individual prosecutors.

9. Migrants’ Trade Union

[Concluding Observations para.20]

· The Committee further recommends that the State party uphold the High Court’s decision to grant legal status to the Migrants’ Trade Union. 

[Ministry of Justice] 

· The Committee mentioned in its Concluding Observations specific individual cases which are pending in court such as the so-called Migrants' Trade Union case and the so-called Yongsan incident. It is very unusual and inappropriate in the light of general practice in considering international covenant reports.
[NGO Evaluation]

· Whether the Republic of Korea faithfully implements the Covenant as well as its goals is more important than mere practice. Moreover, this case has been pending in the Supreme Court for almost 3 years since the decision of the High Court in February 2007. In addition, the Republic of Korea has, regardless of these circumstances, targeted investigation of leaders of Migrants' Trade Union and deported them on two separate occasions.

· This is also apparent in the recommendations made by the ILO Committee on Freedom of Association (CPA) on 18 November 2009. 

The CFA’s report makes the following recommendations (para.710): 

(a) The Committee requests the Government to proceed with the MTU’s prompt registration and to ensure that national decisions concerning the MTU’s application for registration recognize the principle that all workers may be guaranteed the full exercise of their freedom of association rights. It further requests the Government to ensure that the Committee’s conclusions, particularly those concerning the freedom of association rights of migrant workers, are submitted for the Supreme Court’s consideration and to provide a copy of the Supreme Court’s decision once it is handed down. 

(b) The Committee once again requests the Government to refrain from taking measures which involve a risk of serious interference with trade union activities, such as the arrest and deportation of trade union leaders for reasons related to their election to trade union office and while legal appeals are pending. 

· The Republic of Korea's continued oppression of MTU is a blatant expression of its will not to acknowledge the organization. It must be noted that both the UN CESCR and the ILO CFA made similar recommendations concerning this matter almost simultaneously. The Korean government should immediately accept the recommendations of CESCR and CFA. 

10.  Yongsan incident

[Concluding Observations para.26]

· The Committee recommends that forced eviction be used only as a measure of last resort and that no project of development or urban renewal be carried out without prior notification and access to temporary housing for those affected so as to avoid recourse to violence as in the Yongsan incident. 

[Ministry of Justice] 

· Concerning the Yongsan incident in particular, it is distorting fact to mention it as if it was one of typical cases of forcibly removing people without prior notification or access to temporary housing. (Concluding Observations para.27) It was a case where the shop tenants occupied other people's building illegally and staged a sit-in protest demanding more compensation in addition to the compensation provided by law. 
[NGO Evaluation]

· To prevent the recurrence of the incident like the Yongsan incident, the Committee has recommended the Government to adopt measures. The recommendation, before the legality of the sit-in protest by the Yongsan evictees, is to urge the Government to establish systematic measures and to take responsibility for the tragedy. However, the Ministry of Justice defines the Yongsan incident as a 'case where the shop tenants occupied other people's building illegally and staged a sit-in protest demanding more compensation in addition to the compensation provided by law,' thereby refuting the Committee's Concluding Observations. This is an act to distort the original point and essence of issue and to blame the evictees for the incident.

· The Ministry of Justice comments that it is a distortion of truth to refer the Yongsan incident as an incident related to forced evictions because it is the problem among the ‘shop tenants’. The comment shows how much the Ministry lacks of knowledge about the right to housing and forced evictions. The Committee has already answered to the delegation's similar comment during the review session that 'forced evictions are unwilling evictions that the evictees' intentions are not reflected.' 

· The main cause of the sit-in protest by Yongsan evictees is not the 'demand for an additional compensation' as the Ministry of Justice has claimed, but the demand for sufficient relocation and resettlement plans for the evictees. Only inadequate amount of compensation was given to the tenants of Yongsan's shopping centers. The protest was carried out against the forced removal without such plans and unrealistic compensation. Therefore, the Government should accept the Committee's recommendations and adopt appropriate measures for the relocation and resettlement of the evictees. Forced evictions should be the last measure that the Government should take after relocation and resettlement of the evictees are made.
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� ICC Report and Recommendations of the Session of the Sub-Committee in Accreditation, Geneva, 3-6 Nov. 2008.


“The Sub-Committee notes the following:


1) The NHRCK is considered a “central government institution” under the National Fiscal Act and as such does not enjoy complete functional autonomy from the Government. This is in contrast to “independent institutions”, which are constitutionally entrenched;


2) Under article 5 of the founding Act, the process of appointing Commissioners, on nomination from the President, the National Assembly or the Chief Justice of the Supreme Court, does not provide for formal public consultation in the recruitment and scrutiny of candidates nor for the participation of civil society. The Sub-Committee refers to General Observations 2.1 “Ensuring pluralism” and 2.2 “Selection and appointment of the governing body” and encourages the adoption of procedures that ensure a broad and transparent appointment process. This should be done through public advertisement and a broad consultation procedure;


3) It acknowledges the action taken during the recent Candle Light Vigils and encourages the NHRCK to consider issuing public statements and reports through the media in a timely manner to address urgent human rights violations;


4) It stresses the need for the NHRCK to have more autonomy to appoint its own staff in a manner that does not unnecessarily delay the fulfilment of the NHRCK needs. The Sub-Committee refers to General Observation 2.7 “Staff of an NHRI”.


The Sub-Committee expresses its concern about the recent proposal to place the Commission directly under the Office of the President and subsequent interventions in the Commission’s financial and administrative affairs. It refers to General Observation 2.10 “Administrative regulation”.”


� Kyunghyang, 13 Nov. 2009, http://news.khan.co.kr/kh_news/khan_art_view.html?artid=200911131802445&code=910402





