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Violation of freedom of assembly and demonstration by restricting places

1. Background

The freedom of assembly, guaranteed by the Article 21(1) of the Constitution of the Republic of Korea
, includes the right of deciding time, place, method, and objective of assembly.  However, the current Assembly and Demonstration Act (‘ADA’) restricts the freedom of assembly and demonstration under the Constitution by applying various restrictive measures, including restricting the time, place, method of assembly. 

Generally, the objective and content of assembly is closely linked to the place of assembly. The freedom of assembly can be effectively guaranteed only when we have a right to choose the place of assembly since the place assembly is a crucial element for fruiting the purpose of assembly.  However, the current ADA completely bans assembly in some places, or limits assembly by applying a vague rule, such as ‘main road restriction’.  Separating the place of assembly from its object is an excessive violation to the freedom of assembly granted by the Constitution unless it is justified for the protection of other rights. 

2. Relevant laws

1) Article 11. 1. of ADA
No person may hold any outdoor assembly or stage any demonstration anywhere within a 100-meter radius from the boundary of the office buildings or residences which is public concern or can be the object of expression such as the National Assembly building and the Blue House
.

2) Article 12 of ADA

The Enforcement Decree of ADA designates 16 roads in Seoul as ‘main road’ where assembly is never allowed. They include such place as Sejongdaero, Hangangdaero, Kyeonginro, Yeouidaero, Mappodaero, Jongno, Wangsanro, Mangwooro, Haneulgil, Gonghangdaero, Seongsanro, Yulgokro, Jangchungdanro. 
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The above roads include the Blue House, Gwanghwamun Square, Cheonggye Square, Seoul Square, the National Assembly, and main universities, which are the main objects of many assemblies. There is high probability of the assembly not being allowed and being illegal when an assembly is proposed in the above place. In fact, the police force has disapproved the assembly held at these ‘main roads’ for the reason of ‘possibility of severe traffic jam’.
3. Current Situation
1) Prohibition of assembly in forbidden zone

- A Mr. Park was found guilty of violating the article 11(1) of ADA, for holding a press conference targeting the place of the Supreme Prosecutor’s Office near a court house in 28 April 2015.  People's Solidarity for Participatory Democracy (PSPD) filed a constitutional challenge in 2015 that the article has no exception for an assembly not targeting a court house, a small-scale assembly and an assembly held on holidays.

- Lee, Tae Ho, Secretary General of People's PSPD, was fined 2.5 million won in January 2011 for his presence at the rally against the ratification of the FTA with the US held in front of the National Assembly, which allegedly, is a violation of Article 11 of ADA. PSPD has filed a constitutional challenge for this in 2013.

- After the announcement of the South Korean government and the Japanese Prime Minister, Abe in relation to the ‘comfort women’ on 28 December 2015, many citizens have been organizing cultural festivals protesting this in front of the Statue of Comfort Women Girl located outside the Japanese embassy. The Seoul Jongno Police Station sent a summons to eight university students alleging the violation of ADA. 

2) Prohibition rally near the major road
- In June 2013, PSPD made an application for a rally in front of Dong-A Ilbo Building in front of Gwanghwamun square for protesting against the intervention of National Intelligence Service to the presidential election. The Seoul Jongno Police Station that had the jurisdiction over this rally notified to ban the rally, alleging that the rally may interfere with traffics. The PSPD filed an request for the suspension of the execution and the court determined that there was no legal ground for the prohibition.

- Farmer’s organizations planned to organize a rally in Daehakro, Seoul in December 2015 to pray for the recovery of Baek, Nam-Ki who was injured by police officers’ water canon attack during the rally in 14 November.  The Police prohibited farmer’s rally because the rally would be held in the main road and it would interfere with traffics. The rally organizers requested for a suspension of the execution and the court accepted this request, finding that the freedom of assembly should not be infringed because of a mere anticipation of violence.

4. Suggested Recommendations
1) Amend the ADA to abolish the absolute demonstration banned area and permit rally or demonstration with certain conditions attached or provide procedures to permit rally or demonstration.
2) Amend ADA provisions which actually functions as an approval scheme by reducing appointed roads which bans rally or demonstration in major cities.
� Article 21 (1) of the Constitution: All citizens have the right to the freedom of speech and the press, and freedom of assembly and association.


�Article 11 of Assembly and Demonstration Act: (Places Prohibited for Outdoor Assembly and Demonstration) No person may hold any outdoor assembly or stage any demonstration anywhere within a 100-meter radius from the boundary of the following office buildings or residences:


1. The National Assembly building, all levels of courts, and the Constitutional Court;


2. The Presidential residence and the official residences of the Speaker of the National Assembly, the Chief Justice of the Supreme Court, and the Chief of the Constitutional Court;


3. The official residence of the Prime Minister: Provided, That the same shall not apply in cases of a parade or procession; and


4. Diplomatic offices or residences of heads of diplomatic missions in Korea: Provided, That the same shall not apply if it is presumed that an assembly or demonstration, which falls under any of the following items, may not interfere with the functions or security of diplomatic offices or residences of heads of diplomatic missions:


(a) Where the assembly or demonstration is not directed at the diplomatic offices or residences of heads of diplomatic missions;


(b) Where the assembly or demonstration would not escalate into a large-scale assembly or demonstration; and


(c) Where the assembly or demonstration takes place on a holiday when diplomatic offices are off duty.


� Article 12 (Restriction on Assembly or Demonstration for Smooth Flow of Traffic)(1) The head of the competent police authority may ban an assembly or demonstration on a main road of a major city as determined by Presidential Decree, or may restrict it, specifying conditions for the maintenance of traffic order if it is deemed to be necessary for smooth flow of traffic.


(2) If the organizer of an assembly or demonstration assigns moderators for the occasion of parading along the road, the ban as referred to in paragraph (1) shall not be ordered: Provided, That if such assembly or demonstration could cause obstruction to the smooth flow of traffic on the road concerned and other roads nearby, thus giving rise to serious inconvenience to traffic, the ban as referred to in paragraph (1) may be ordered.






