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Yes Graduation Licensure,
No Korean Bar Examination?

David Lee Mundy StECH ZR|HSCYSHY w4 T

Abstract:

Korea needs more lawyers, Yet a proposed "Legal Exam Law" threatens to
place a bar examination on top of the newly created graduate law school
program thereby creating an added and unnecessary barrier to the entry of
qualified, competent new lawyers, In short the raised social costs associated
with the proposed bar exam are disproportionate to the supposed benefit.
Rather, it is recommended that Korea adopt the system of diploma privilege

once common to the legal system of the United States,

That Korea adopted a graduate law school system similar to the American

*David Lee Mundy is Director of Legal Research and Writing at Handong International Law
School located in Pohang, Republic of Korea, http://lawschool. handong.edu.

+Special thanks for translating this document into Korean goes to a former undergraduate law
student Esther Kim who may sit for a bar examination herself one day.
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model does not mean Korea should import wholesale the current incarnation
of the United States bar exam or licensure system, Given the major premise
of this article, that Korea needs more lawyers, a grave concern is raised that
Korea is heading toward a worstcase scenario where there is a choke-point
not just on the number of students who can enter the new law schools, a
quota with no international precedent, but also a choke-point on entry into
the profession. Instead it is suggested that three years of study at the new
graduate law schools will more than adequately address concerns regarding the
core competence expected of new practitioners and that granting "Graduation
Licensure" will have the greatest immediate impact in improving the quality
and quantity of legal practitioners. Regardless, either the incoming quota on

law students or the bar examination has got to give,

[. Introduction

Korea needs more lawyers, For a nation with the 11th largest economy in
the world,1) Korea is woefully short on attorneys. This past April, it was
reported that after 102 years, the number of lawyers in Korea had finally
crested the 10,000 mark.2) To be sure, having fewer lawyers was not always

viewed as a bad thing. 3 Asked prior to the economic collapse of the late

1) Brian C. Rupp & Jae En Kim,Korean Legal Services Set to Open U, Feb, 26,
2008 ,http://www. law, com/jsp/article. jsp?id=120402652925

2) Nation's Lawyers Top 10,000 Mark, Chosun Ilbo, Apr, 30, 2008,
ttp://english, chosun, com/w21data/html/news/200804/200804300012, htm, That number does not include
judges and prosecutors, But as of 2005 only 10,768 applicants had ever passed the bar
examination.SeKi Chang Rok,infr n. 13 at 24546

3) Tom Ginsburg,Transforming Legal Education in Japan and Kore, 22 Penn. St. Int'l L. Rev.
433, 433 (2004).Compar Ezra F. Vogel, Japan as Number One (1979),wit Ezra F. Vogel, Is Japan Still
Number One? (2001).
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nineties, "What do you call 100 lawyers at the bottom of the Han river?" The

response would probably have stuck to the old punch line, "A good thing!"

But the hard facts show that national and international demand is
outstripping the domestic production of attorneys. On the national front, the
Korean Development Institute (KDI) notes that the number of lawsuits being
filed is increasing 13-14% per year while the growth in attorneys is a meager
8.4% per year,¥ A remarkable number of local government regions, 53% to
be precise, contain no lawyers whatsoever,3 Also, Korea boasts just one
lawyer per every 189 civil cases filed and per every 5,758 persons.® This
number is well below the Organisation for Economic Cooperation and
Development's average of one lawyer per every 1,482 persons,”) Meanwhile,
on the international plane, of 150 Korean companies surveyed by the Korean
Economic Daily, 97.3% responded that Korean lawyers were behind world

standards when it comes to finance and corporate law.® It is no wonder that

4) Sean Hayes, Korean Law Blog Korea Needs More than 4000 New Lawyers Per Yea, Jan, 25,
2008, 1:36 p.m, KST,http://ahnse.blogspot.com/2008/01/koreaneeds-morethan-4000-new-lawyers htm
(citing Joohoon Kim,Policy Agenda for Improving the Service Secto, Korean Development Institute,
Dec. 31, 2007,available
ahttp://www kdi. re kr/kdi_eng/database/report_read05.jsp?1=1&pub_no=0001033)

5) Jeong Seong Jin & Sin Eun Jin,South Korea lawyer only 50,000 people but only 8400 people
exhaust the United State , Chosun Ilbo, Oct, 25, 2007,
http://news. chosun. com/site/data/html_dir/2007/10/25/2007102500110.htm, Apologies to the authors for
using the title produced by translate. google.com.

6) 1 Others estimate that there is only one lawyer per every 7,633 persons. Rupp & Kim, supr
n, 1,

7) Nation's Lawyers Top 10,000 Mark, Chosun Ilbo, Apr.30,
2008, http://english, chosun, com/w21data/html/news/200804/200804300012. htm,

8) European Chamber of Commerce in Korea, Trade Issues and Recommendations 2004: Legal
Services http://www.eucck. org/trade2004_new/trade2004_e/legal.ht (citing a 16 May 2003 survey
conducted by the Korean Economic Daily in conjunction with LexisNexis) (decrying the
"disproportionately small number of Korean lawyers experienced in sophisticated finance/corporate
transactions available") (hereinafter "Survey").
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the World Trade Organization is requiring that Korea shore up its legal
infrastructure as part of the General Agreement on Trade and Services (GATS)
signed 1 January 1995.9) As part of that agreement and as a part of the Free
Trade Agreement reached with the United States on 1 April 2007, Korea's
tightly controlled legal market is being pried open.10) With 64.9% of the
companies in the aforementioned survey ready to jump ship to the incoming
international law firms,!V it is imperative that Korea improve the qualifications
and competency of Korean lawyers if the Korean bar is to compete with its

global counterparts,

At Handong International Law School (HILS), we are doing our part to
strengthen the legal infrastructure of Korea, In addition to running seminars
for the Seoul Bar Association and the Central Officials Training Institute, we
also contribute lecturers to the Judicial Research and Training Institute, Our
school follows the American model, three year program taught entirely in
English by attorneys trained in the United States. We have graduated 105
since our inception in 2002, Our graduates can take the bar examination in
several jurisdictions. Fiftyfour of our graduates have sat for and passed bar
exams in New York, Washington D,C,, Virginia, Missouri, Alabama, and
Tennessee, We are presently working hard to get our students access to
additional bar exams. So, we have a unique interest in the topic of this

article,

9) Id

10) Office of the Trade Re.,Trade Facts: Free Trade with Korea Summary of the KORUS
FT June 200
http://www. ustr. gov/assets/Document_Library/Fact_Sheets/2007/asset_upload_file811_11034.pd

11) Survey, supr n. 8.
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Moreover, our graduates are currently working for international organizations
such as the United Nations, international law firms in Asia and North America;
in Korean government agencies such as the Ministry of Foreign Affairs and
Trade; for in-house for major multinational corporations, non-governmental
organizations, and local churches; and have served as judicial clerks for the
United States Court of Claims and the Alabama supreme Court, HILS
graduates are engaged as law lecturers in Bulgaria and China, A number of
HILS alumni have been accepted at prestigious LL.M, programs in the United
States such as at American University, Duke University, Georgetown University,
George Washington University, John Marshall Law School, Pepperdine
University School of Law, and the University of Washington, But, of course,
HILS is a unique and specialized school and, specifically, we are not in the

business of training domestic lawyers,

The task of raising the core competency of the legal profession in Korea
has fallen on twenty-five select educational institutions who, starting in 2009,
will accept the first batch of 2,000 students,12) The transformation of the
Korean legal education system from an undergraduate to graduate program has
been as heavily criticized as it has been heralded.!3 But by this monumental
undertaking, Korea has necessarily raised the costs associated with entry into
the legal market, Previously, all that was required was for an applicant to

have taken thirtyfive hours of undergraduate law courses, 14 Now aspiring

12) Kim Min Kyung, Not Low School, But Law Schoo, Hanyangian.com, Mar, 3,
2008, http://hanyangian, com/news/articleView, html?idxno=2 (noting that of the twentyfive law schools,
fifteen will be in Seoul)

13) SeKi Chang Rok,The National Bar Examination in Kore, 24 Wis, Int'l L.J. 243 (2006)
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lawyers will have to pass a law school entrance examination!>) and pay for
three years of post-graduate education, Even then they will not be guaranteed
an opportunity to practice their chosen profession. Rather, graduates may be
required to take a bar examination similar to ones offered in the United
States. It has been suggested that the passage rate of such an exam should
reach 80%;10) however, if similar measures passed in Japan offer any
correlation, only 40% of its graduate law students are passing the new bar

exam,17)

It is axiomatic to say that "[blarriers to entry restrict the number of
lawyers,"18) Tt should likewise be undisputed that regulations barring entry into
the legal profession need to carefully match the rationales forwarded to
prevent those barriers from exceeding the costs of the benefit intended.19) It is
not entirely clear how or whether the proposed bar examination will test the
applicant's "abilities to perform legal practice, such as professional ethics and
legal knowledge that a lawyer needs,"20) Nor is it clear how that goal is not
already met by the conferral of a three-year postgraduate degree created

specifically for that very purpose. What critical knowledge or skills will be

14) still, the assertion that the costs are now raised might be debatable given the number of
Koreans who gambled their lives on the old system where a fixed number, representing less than
1% of all applicants actually became lawyers. Id

15) Called the LEE or Legal Education Eligibility Tes.
16) Kim Min Kyung, supr n, 12

17) Takahiro Saito, The Tragedy of Japanese Legal Education: Japanese "American" La School, 24
Wis, Int'l L], 197,19 (2006).

18) Benjamin Hoorn Barton, Why Do We Regulate Lawyers?: An Economic Analysis of the
Justifications for Entry and Conduct Regulation, 33 Ariz, St. L.J. 429, 456 (2001)

19)1d

20) Article I,Proposal By the Ministry of Justic,Lawyer Exam La (unofficial translation attached as
Appendix I) (hereinafter "Lawyer Exam Law")
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tested on the exam that have not already been tested more rigorously and
over a greater timeframe during law school? And why would the Minister of

Justice not take a law school dean's certification of a graduate's qualification at

his word?21)

Korea has taken great pains to reform its system of legal education, The
anticipated payoff is more lawyers that are competitive in the global legal
market, Hence, the question of how to regulate licensure is of critical import,
At one time, the lack of lawyers in Korea was seen as a benefit; now Korea
is looking to an enlarged, professional bar as a cure to ongoing economic
malaise,22) Korea, the hope of developing nations around the world, has yet
another opportunity to be a blessing by example. But if a mismatched

regulatory scheme is put in place,?3) those blessings may turn into a curse,

This paper will address the following items, Part II will take a look at the
bar examination in the United States of America. Part III will review Korea's
current exam system as well as the proposed exam system, and present some
observations from the perspective of an American lawyer, Finally, Part III will
present arguments against instituting a bar exam in Korea and suggest that

Korea consider diploma privilege as a viable alternative,

II. The American Bar Exam

21) Id art, 4.
22) Ginsburg, supr n, 3 at 434

23) Se Steven Breyer, Analyzing Regulatory Failure: Mismatches, Less Restrictive Alternatives, and
Refor, 92 Harv, L. Rev. 54 (1979)
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There is no such creature as an American lawyer. There are lawyers from
Tennessee, New York, California, and there are lawyers admitted to practice
before the United States supreme Court, Court of Federal Claims, or Board of
Patent Appeals,24) Similarly, there is no such thing as an American Bar
Examination, Rather, the "bar exam" refers to the ubiquitous yet unique test

administered by each jurisdiction within the United States.

Certainly, it is easy for non-Americans to view the country in monolithic
terms. Yet America was originally envisioned as a federal system or republic,
And vestiges of the sovereignty of individual states, a hold-over from a
bygone era of constitutional interpretation, still crop up from time to time,?25)
As such, the requirements for admission to the bar, that is the body of legal
professionals, vary from jurisdiction to jurisdiction. Yet, the variance of
licensing regulations across the United States should come as no real surprise
as they are the product of regional proclivities20) as well as concerns
regarding encroachment from other states and the federal government. These
days, however, the entry requirements are actually somewhat uniform due to

the tireless efforts of the American Bar Association (ABA) in league with the

24) For example, the author is licensed in Tennessee and also admitted to practice before the
United States Court of Federal Claims,

25) Of course I am being a bit facetious, The United States government was created as a
government of limited and enumerated powers with those powers not explicitly set forth in the
Constitution reserved to the states or to the people. U.S. Const. Art. 10. To the current mind it
might be helpful to imagine that the United States were once somewhat like the European Union, a
loose association of self-interested sovereigns.

26) To quote the famed economist Milton Friedman:In practice, the considerations taken into
account in determining who shall get a license often involve matters that, so far as a layman can
see, have no relation whatsoever to professional competence, This is not surprising. If a few
individuals are going to decide whether other individuals may pursue an occupation, all sorts of
irrelevant considerations are likely to enter, Just what the irrelevant considerations will be, will
depend on the personalities of the members of the licensing board and the mood of the time
Milton Friedman, Capitalism and Freedo 141 (1962)
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National Conference of Bar Examiners (NCBE) to wipe clean any blemish of

regional distinction,27)

Historical accounts of the evolution of the American bar exam abound.28)
Suffice it to say that prior to the 1850s, America had a relatively unregulated
bar,29) Certainly no written exams were administered prior to 1855,30) After
Massachusetts administered that first written test, however, the idea spread like
wildfire, Now all jurisdictions in America utilize a bar examination. As
aforementioned, that was not always the case, In the halcyon days of Thomas
Jefferson and the Constitutional framers, it was possible to become a lawyer
through a supervised study of law within a law practice3) colloquially known
as "reading" the law.32) It is still possible to read the law in several states;33)

however, one might still be required to sit for the bar examination thereafter,

27) Robert M, Jarvis, An Anecdotal History of the Bar Exa, 9 Geo. J. Legal Ethics 359, 369
(1996) (referring to the ABA's quest to eradicate diploma privilege).

28) Id ; see also the learned judge Randall T. Shepard's articleOn Licensing Lawyers: Why
Uniformity Is Good And Nationalization Is Ba, 60 N.Y.U. Ann, Surv, Am, L, 453, 453 (2004)
(describing the genesis of the bar examination). Also of interest is Daniel R. Hansen, Do We Need
the Bar Examination? A Critical Evaluation of the Justifications for the Bar Examination and Proposed
Alternative,45 Case W, Res, L. Rev, 1191 (1995)

29) Jarvis, supr n. 27 at 429-30. The "bar" refers to the body of legal professionals and harkens
back to British customs. Most lawyers from the United States today mistakenly believe it refers to
the privilege of passing the railing or bar that separates the bench from the gallery in most modern
courtrooms, http://www. etymonline, com/index. php ?term=ba

30) Jarvis, supr n, 27 at 374,

31) God help us. We have gone from entering the profession under the guidance and tutelage
of mentors like George Wythe to putting ourselves at the mercy of those with masters degree in
psychiatry or experts in "psychometric testing."Compar George
Wythe http://www.ushistory, org/Declaration/signers/wythe ht;wit Marcia Kuechenmeister,Admission to
the Bar: We've Come a Long Wa, 68 B, Examiner 25,6 (Feb, 1999,

32) Javis supr n, 2at 36667

33) Those states that still allow one to read the law includeCalifornia, Vermont, Virginia,
Washingto, and to some extent New York and
Maine. http://en. wikipedia, org/wiki/Admission_to_the_bar_in_the_United_State
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In addition, the majority of states once extended diploma privilege to

graduates of institutions within the state.3%) Due to a century-long crusade by
the ABA to nationalize standards, diploma privilege remains available only in
Wisconsin3>) and New Hampshire30), Furthermore, foreign attorneys may be
surprised to learn that licensure in one state does not automatically entitle a
lawyer to practice in the courts of a sister state, Rather, one may have to sit

for yet another bar exam in order to practice in that state, 37)

Today admission to the bar is governed by the highest court of each
jurisdiction3®) in recognition that via admission to practice, attorneys become
officers of the court, Thus, in each of the United States of America the bench
and bar typically coordinate regulations of the profession including the
formulation of rules governing entry into practice and policing conduct
violations via professional censure or excommunication called suspension or

disbarment respectively.

That being said, across all jurisdictions there are four basic elements to law

licensure: (1) an educational requirement, (2) a series of examinations, (3) a

34) Jarvis, supr n, 27 at 369,

35) Beverly Moran, The Wisconsin Diploma Privilege: Try it, You'll Like I, 2000 Wis, L. Rev.
645 (noting that diploma privilege applies to two inwstate schools and that those who study out of
state, including Wisconsin citizens, must sit for the Wisconsin bar exam)

36) Linda S. Dalianis & Sophie M. Sparrow, New Hampshire's PerformanceBased Variant of the
Bar Examination: The Daniel Webster Scholar Progra, in Essays on Other Lawyer Licensing Processes
and Alternatives to the Bar Examinatio 74 B, Examiner 23 (Nov, 2005) (describing the fasttracking
of a select number of promising first year law students)

37) Of course there are other ways to practice law in the United States including, but not
limited to, self - representation, prseid at 35, by being sworn inprhavicto handle limited matters in a
jurisdiction your own, and via reciprocity extended to an experienced attorney licensed in another
state, 7 Am, Jur. 2 Attorneys At La § 18 (2008)

38) 7 Am, Jur, 2 Attorneys At La § 18 (2008)

44 20084 11€ 17¢



character and fitness evaluation, and (4) various administrative requirements,39)
These elements or steps are similar to the current Korean model 49 First,
when it comes to legal education, most states require three years of study at
an ABA accredited law school 4D Presently there are 200 such schools across
the United States.42) Many jurisdictions, most famously California, 43) allow
state-accredited or unaccredited law school graduates to sit for the bar exam,
Second, as to examinations, jurisdictions apply a variety of formats. Most
jurisdictions use multiplechoice and essay examinations. A growing number of
jurisdictions employ a practice-oriented evaluation as well, Third, a state may
justify the exclusion of unfit attorneys where there is a concern regarding a
candidate's character that bears a rational connection to the state's interest in
promoting the public welfare 44 In this context, the goal is to "identify
candidates whose past performance indicates a serious lack of character or
fitness and who therefore represent a clear risk to the public,"45) Finally, as
always, a jurisdiction may have certain procedural requirements including filing

fees, age limits, etcetera, In addition, many jurisdictions require attorneys to

39) Michael T. Kane,The Role of Licensure Test, 74 B. Examiner 27, 27 (Feb. 2005).
Requirements might also include such items as a moral or professional responsibility examination,
letters of reference, a review of financial records, and in some jurisdictions a background check
conducted by an investigatory body. Suzanne Darrow-Kleinhaus,A Response to the Society of
American Law Teachers Statement on the Bar Exa, 54 J. Legal Educ. 442, n. 4 (2004). As to the
investigatory check, see the Rules Of The supreme Court Relating To Admissions To The Bar, R.
1-14 (as amended Oct. 18, 2007),http://www floridabarexam,org/public/main, nsf/rules, html#1-1

40)Ki Chang Rok,supm. 13 at 244
41) Jarvis,supr n. 27 at 400.

42) ABA Approved Law Schools,http://www.abanet. org/legaled/approvedlawschools/approved. htm
(listing numbers as of June 2008).

43) Brittney PescatoreNew Rules for Unaccredited Calif. Schools Start in 2008: Concerns voiced
over 'monbar' J.D. degree, The National Law Journal, Aug. 10,
2007 http://www.law.com/jsp/article. jsp?id=118665011809

44) Jarvis,supr n, 27 at 409,
45) Michael T. Kane,supr n, 39 at 27
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engage in continuing legal education in order to maintain licensure,40)
Regardless, the "bar exam" is just one part of a complex licensure scheme,47)
However, at the request of the Korean National Assembly, it is the main focus

of this paper.

A. Nature of the Bar Exam

Given the unique nature of the federal system of the United States whereby
graduates of ABA accredited law schools from around the country are
permitted to sit for a state bar exam and, if admitted, to immediately launch
into unsupervised practice, understandably there is some concern on the part
of the states as to protecting their citizens%®) and perhaps some concern on
the part of the incumbent state bars as to protecting themselves,49)
Unsurprisingly, after performing a complex series of statistical acrobatics,
economist Thomas G. Moore concludes that, when it comes to the licensing
of professionals including lawyers, "Legislatures seem to license those
occupations which it is most in the public interest to regulate and, in doing
so, establish certain regulations which benefit practitioners,">?) Anyone with a
lick of common sense could have told us the same thing, Yes, for various
reasons states erect various barriers against entry into practice, chief among

them the bar exam,

46) For a relatively complete listing of state licensing requirement including continuing legal
education requirements see Richard A, LeiterAttorneys - Legal Education and Admission to the Ba,50
State Statutory Surveys - Business Organizations Professions, Westlaw (2008),

47) Darrow - Kleinhaus, supr n, 39 at 444

48) Se Michael T. Kane, supr n, 39

49) Jarvis, supr n. 27 at 393,

50) Thomas G. Moore, The Purpose of Licensin, 4 J. L. & Econ, 93, 117 (Oct. 1961).
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The bar exam is supposed to screens for lack of competency.5!) The
competency model is at the heart of the licensing scheme in the United
States, It is assumed that not every student pouring out of the hundreds of
law schools in America is suited to practice upon graduation,>?) The bar exam
is seen as complementary to the American graduate law school system, the
two working together being a better indicator of competency than either
would be alone 53 Conversely, the bar exam is not a predictor of future
performance, 59 It is virtually impossible to prove a statistical correlation
between a great performance on the bar exam and great performance in the
actual practice of law,55) Instead, [the stated purpose of the bar examination
is to ensure that new lawyers are minimally competent to practice law,”50)
Unlike Korea's current system, not one of the jurisdictions in the United States
uses the bar exam as a way of identifying potential judges and prosecutors,
Far from it. All that is being looked at is whether a successful applicant has a

basic level of professional competency,57)

51) Michael T. Kane, supr n, 39 at 35

52) Dale A, Whitman, Redefining The Bar Examination: Notes from the Joint Working Group
Conference, 74 B. Examiner 21, 21 (Feb. 2005); see als George N. Stevens, Diploma Privilege, Bar
Examination or Open Admissio, 46 B, Examiner 15, 34 (1977)

53) Id at 28

54) Michael T. Kane, supr n, 39 at 32. In fact : For a licensure examination that measures a
set of critical competencies rather than all of the characteristics required for good practice, it is
important that the standards on the examination not be set too high. Although some level of
mastery of the competencies included in the test is considered necessary for practice, it is not
necessarily true that higher levels of mastery will lead to improved performance,

55) Id
56) Society of American Law Teachers on the Bar Exa, 52 ]. Legal Educ. 446, 447 (2002)

(hereinafter "SALT Statement"). The Society of American Law Teachers claims to be the largest
organization of law professors in the country.Id at 448

57) Kuechenmeister, supr n, 31 at 26
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Of course, in order to test for professional competency it is important to
know what one is looking for. Competency has been defined as the "ability
to use professional knowledge, skill, and judgment to solve the kinds of
problems encountered in practice,">® Put another way, ABA Model Rule of
Professional Responsibility 1.1 defines competent representation as "requirling]
the legal knowledge, skill, thoroughness and preparation reasonably necessary
for the representation." But as to the bar examination, we are speaking in
particular of those skills needed by an entry level practitioner. In any case, to
the extent an exam does not test for competency so defined, that test not

"valid,"59)

Yet, testing for basic competency presents certain dilemmas as to validity
and measurability,®0 That is, the test has to be designed to test those critically
relevant skills that lend themselves to objective measurement. In legal practice,
the number of skills required of first year lawyers is actually quite large,
Hence, bar examiners seek to test a sample of skills small enough to be
manageably tested but large enough to be a good representation of an
applicant's ability,61) Criticisms of the bar exam usually obsess about this
dilemma,%2) Hence, proponents of the bar exam claim that it is narrowly
tailored to test those skills critical to entry level practice that can be effectively

tested3) while admitting that of the skills required for practice only 30-40%

58) Michael T. Kane, supr n, 39 at 28,

59) 1d at 29. Kuechenmeister,supr n. 31 at 27 (stating that the question to ask is "whether the
test measures content that is relevant to professional practice and whether the content of the test is
representative of the domain of interest."

60) Michael T. Kane, supra n, at3,
61) Id. at 28
62) See, e.g, SALT Statement,supr n. 56
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can be tested by bar exam04), The bar exam is touted as an "inexpensive and
straightforward" way of testing basic competency,%5) Namely, the bar exam
tests legal reasoning, the identification and formulation of legal issues,
knowledge of rules, ability to communicate in writing, ability to follow
directions, and the ability to perform under pressure within a deadline, )
Thus, the bar exam does more than test an applicants ability to memorize and
regurgitate vast amounts of data. Applicants who know the blackdetter law but
who are unable to recognize how and when a rule should be applied in a
given factual context do not fare well on the bar exam.®?) Finally, ongoing
checks of content validity are necessary to ensure that the material tested on

future examinations is pertinent to the practice of law,68)

Again, T have been speaking of the "bar exam" as if it were a unified or
standardized test administered across multiple jurisdictions. But it is not. For
instance, the examination in some jurisdictions lasts two days while in others
it takes three. However, a majority of states have now adopted the various

tests produced by the National Conference of Bar Examiners (NCBE).%9) Those

63) DarrowKleinhaus, supr n. 39 at 442,
64) Whitman, supr n, 52 at 21

65) 1d

66) DarrowKleinhaus, supr n. 39 at 443.

67) Id at 447, 449 (noting that memory is not allimportant since it is possible in some
jurisdictions to miss eighty of 200 questions and still pass the bar exam)

68) Kuechenmeister, supr n, 31 at 28,

69) According to the NCBE website, their mission isThe mission of the Conference isto work
with other institutions to develop, maintain, and apply reasonable and uniform standards of
education and character for eligibility for admission to the practice of law, and to assist bar
admission authorities by providing standardized examinations of uniform and high quality for the
testing of applicants for admission to the practice of law, disseminating relevant information
concerning admission standards and practices, conducting educational programs for the members and
staffs of such authorities, and providing other services such as character investigations and
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tests include the Multistate’® Bar Examination (MBE), Multistate Essay
Examination (MEE), Multistate Performance Test (MPT), and the Multistate
Professional Responsibility Examination (MPRE). It is posited by the NCBE that
this combination of essay, multiple choice, and skills component, by testing a
broad range of knowledge and skills, is the best formula for assessing

competency,”!)

As for the MEE, key to being a lawyer is the ability to write — not just to
memorize legal rules but to be able to communicate legal knowledge in a
well reasoned, legal argument. Hence, all states have a writing component.
While both multiple choice and essay questions are capable of testing an
applicant's ability to analyze a fact pattern, reason, and apply a rule of law,72)
essays are generally considered the better way of testing whether an applicant
can apply general legal knowledge to factual scenarios. As such, essay
examinations bear a "rational connection with the practice of law,"73) In fact,
it has been noted that "[a] licensing process that fails to assess the candidates
ability to write, analyze, and reason logically would be not only inadequate
but suspect,"74 While many states draft their own essay exams, the MEE is

used in twenty-one jurisdictions,” It consists of nine essay questions, at

conducting researchhttp://www.ncbex.org (last visited Nov, 10, 2008)

70) While each of the exams is named "multistate” none of the exams test the laws of any
particular state, Rather the name was used to make it more appealing to the states than calling it a
"national" examination test or other some such moniker. Jarvis,supr note 27 at 379. In fact, eighteen
jurisdictions now exclusively use these national tests such that no state law is actually tested on the
state bar examination, National Conference of Bar Examiners, 2007 Statistic, 77 B. Examiner 6, 3334
(May 2008) (hereinafter "2007 Statistics").

71) Kuechenmeister, supr n, 31 at 26,

72) 1d at 25

73) Tyler v. Vicker, 517 F.2d 1089 (5th Cir. 1975)
74) DarrowKleinhaus, supr n. 39 at 447.
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thirty-minutes apiece.”0) The material is drawn from six broad categories’”) and
includes ten additional subjects not tested by the MBE. In some states, writing
ability on the essay examination is accorded more weight than the MBE.
Hence it is possible in some states to fail one portion of the bar exam and
yet pass overall, 78 Each essay question contains a narrative description of a
legal problem followed by a question or questions,” According to the NCBE,
when grading the essays, examiners are not necessarily looking for correct
answers but for "an understanding of the facts, a recognition of the [legall
issues included; the applicable principles of law; and the reasoning by which
[the test taker] arrivels] at [his] conclusion,"80) The difficulty with essays,
however, is that they take a long time to grade. the exams of more than
80,000 applicants,81) Hence, licensing boards began to look for more cost

effective ways to test basic competency. The result was the MBE,

Introduced in 197282 The MBE is now used by fiftythree jurisdictions.83) It

consists of a six-hour exam encompassing 200 multiple choice questions.

75) 2007 Statistics, supr n, 69 at 33,
76) 1d

77) The MEE tests business organizations, conflict of laws, commercial transactions, family law,
Federal civil procedure, as well as wills, trusts and estates. Kuechenmeister, supr n, 56 at 30.

78) DarrowKleinhaus, supr n, 39 at 445 & n, 8 (noting that more than twenty jurisdictions
combine scores leading to this possible scenario)

79) Kuechenmeister, supr n, 31 at 30.
80) 2000 MBE Questions & Analyses 3 (2001).
81) 2007 Statistics, supr n, 70 at 9 (noting that81,45 sat for the bar exam in 2007)

82) Kuechenmeister,supr n, 31 at 28 (noting that the MBE was introduced as a reaction to
increased enrollment at law schools). For a history of the MBE, see John Eckler, The Multistate Bar
Examination: Its Origins and Objective, 50 B. Examiner 15 (Aug. 1981)reprinted i6 B, Examiner 14
Fe 199)

83) 2007 Statistics, supr n. 70 at 28. One notable exception is Louisiana, the only civil law state
in the United States
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These questions cover the six subject matters considered the core substance of
the law and, therefore, the most germane to legal study: contracts, torts,
criminal law and procedure, constitutional law, evidence, and real property,84)
For each question there is a specific fact pattern meant to test a clearly
recognizable area of law 85 Applicants must apply their knowledge of the law
to those facts in order to choose the best of four possible answers,80) Hence,
the MBE tests an applicant's ability to read questions carefully, stay within the
facts as given while drawing reasonable inferences.87) Of course, the greatest
benefit the MBE has over its cousin, the MEE, is that it can be graded easily
and objectively making exam grading much more manageable than essay

exams,88)

In 1992 an important task force issued a paper known as the McCrate
Report which essentially recommended that law schools and the bar exam put
greater emphasis on practice-oriented skills rather than on legal theory to
ensure graduates' readiness to enter the profession.89) That report tracked a
growing discontent among practitioners that law school graduates did not have

the practical skills needed to hit the ground running, California was already

84) Id The 200 questions are evenly divided between the subjects with thirty-threequestionsbeing
allocated forContracts and Tortswhereas thirty-on questionsare given inConstitutional Law, Criminal
Law and Procedure, Evidence, and Real Property.Moreover, enof the 200 questions are pretest and
are not calculated into the final score. National Conference of Bar Examiners,Description of the
MB,http://www.ncbex. org/multistat-tests/mbe/mbe-faqs/description (last visited Nov, 10, 2008)

85) Kuechenmeister, supr n, 31 at 28,
86) Id

87) DarrowKleinhaus, supr n. 39 at 449.
88) Jarvis, supr n, 27 at 383

89) ABA Section on Legal Education & Admission to the Bar, Legal Education and Professional
Development — An Educational Continuum, Report of the Task Force on Law Schools and the
Profession: Narrowing the Gap at Part IV(D)(2) (ABA 1992) (hereinafter "McCrate Report").
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ahead of the game in this regard, %0 and many other states have since
adopted performance-based tests, In fact, thirtythree jurisdictions now use the
MPT. When taking both of the MPT's ninetyminute tests, the applicant is
provided access to a packet of documents modeling a case including such
items as interview transcripts, police records, emails and the like, The
applicant also receives a reference pack that contains relevant and irrelevant
pieces of law including sections of code, cases, and regulations, The goal
then is for the applicant to spot and sort relevant facts, identify and apply the
pertinent rules, to spot any ethical issues, to write effectively, and to do all

this within time constraints 91

Finally, fiftytwo jurisdictions utilize the MPRE, a sixtyminute multiple choice
exam that tests an applicant's knowledge of legal ethics based primarily on
the American Bar Association (ABA) Model Rules of Professional Conduct. This
exam does not test whether an applicant is an ethical person but rather

whether they know the technical rules for operating within the profession,92)

With regard to all four examinations, it is important to note that the
jurisdictions themselves set the passing scores. It has been observed that the
goal in terms of public policy is to set passing scores high enough to protect
the public "but not so high as to unduly restrict access to the profession,"93)

Moreover, states either have to allow an applicant to retake the exam an

90) Id at 280-81
91) Kuechenmeister, supr n. 31 at 31; 2007 Statistics, supr n, 70 at 34,

92) National Conference of Bar Examiners, Description of the MPR,
http://www.ncbex, org/multistatetests/mpre/mpre-fags/desciption0 (last visited Nov. 10, 2008)

93) Michael T. Kane, supr n. 39 at 33
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unlimited number of times, %) or give failing candidates some access to their
examination answers,95) It is argued that "[tlhe right to reexamination protects
a bar examinee against the danger of mechanical or arbitrary grading error for

due process purposes, ")

B. Numbers on the Bar Exam

As the numbers show, the United States allows admits a large number of
people to the bar every year particularly as compared with Korea. For
instance, over a five year stretch from 2003 to 2007, more than 257,000
people were admitted by examination,9”) To make the numbers more relevant,
Korea boasts approximately 49,000,0009) people, roughly one sixth of the
United States population or equivalent to the combined populations of Texas,
New Jersey, and New York, Those three states in the past five years admitted
08,528 people by examination,) Nationwide, of the 81,451 applicants who sat
for the 2007 bar, 54,800 passed., That is a 67% passage rate for those doing
the math, And that number is consistent with the mean average over the past
ten years where 05.2% of those taking the bar exam passed. Of course, the

number is much higher for firsttime takers who have a 76% passing rate over

94) One man in California eventually passed the bar exam after fortyseven attempts, James
Bandler & Nathan Koppel, Raising the Bar: Even Top Lawyers Fail California Bar Exa, Wall St. J.,
Dec. 5, 2005 http://online. wsj.com/article/SB113374619258513723 . htm (subscription required)

95) Jarvis, supr n. 27 at 405 (citingBowles v, Aske, 448 S.E.2d 191 (Ga. 1994))
96) 7 Am, Jur, 2 Attorneys Ar La § 18 (2008).

97) 2007 Statistics, supr n. 70 at 28, Of course, this does not mean there were 257,000 new
lawyers, rather a small percentage of lawyers may have taken a bar exam in another jurisdiction, Id
at 6

98) The latest estimate at the official statistics website was48,60,000.http://www kosis.k.

99) 2007 Statistics,supr n, 70 at 26, Granted this number is inflated since New York, with a
population of nineteen million has the highest rate of new lawyers in the country admitting 40,523
lawyers by exam over the past five years.
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the last ten years,100)

C. Criticism of the Bar Exam

If the Korean experience is anything like that of Japan or America, the
government will face criticism no matter what kind of exam it does or does
not implement,101) But it is important to remember that if an exam is
implemented, it will become the most read piece of legal text in the
countryl92) and certainly one of the most debated, In the first place, criticism
in the United States comes from those concerned about imposing unjustifiable
costs on aspiring lawyers and the public while benefiting the bar. In the
second place, a simple costbenefit analysis shows that entry regulations do
not adequately test competency and, therefore, are not defensible by appeal to
consumer protection. In the third place, some miscellaneous critiques are
worth mentioning including the exam's adverse effect on the diversity of the
bar. Finally, some folks are not content simply to criticize but have the

audacity to offer some alternatives,

1. Examining the Costs
Becoming a lawyer costs a lot, Multiple obstacles are placed in the path of
aspiring attorneys both in terms of time, money, and stress, First, they must

hurdle the Law School Admission Test,103) Many students invest a significant

100) Id at 9, 23

101) Jarvis,supr n, 27 at 37475 ("Since the earliest appearance, bar exams have been both
praised and condemned.").Compar Ervin N, Griswold, In Praise of Bar Examination, 60 ABA J. 81
(1974),wit Leon Green, Why Bar Examinations, 33 Nw. L. Rev. 908 (1939).

102) Daniel J, Solove, The Multistate Bar Exam as Theory of La, 104 Mich, L. Rev. 1403 (2006)
(presenting a satirical yet prescient "book report" on the MBE)

103) Law School Admission Council, About the LSAT, http://www lsac.org/LSAT/aboutthe-lsat.as,
The author assumes that the LSAT is similar to Korea's upcoming LEET, supr text accompanying n.
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amount of time studying for this exam and a great many invest thousands of
dollars on preparatory programs,104) Second, they must hurdle law school itself
which involves three years of rigorous schooling punctuated twice a year by
the sheer terror of final exams, Tuition and fees for one year at a private law
school averaged $32,367 in 2007.195) That figure does not include the cost of
books or room and board. Third, the aspiring lawyer must pass the
aforementioned bar exam. Most graduates spend ten weeks and thousands of
dollars cramming for the bar exam,190) all for a 76% chance at possibly being
allowed to practice in their chosen field,197) Moreover, those who fail the bar
exam often choose to continue retaking the examination expending even more
time and money and diverting valuable human resources from areas where

they might be of greater social utility,108)

These distorted costs hurt those most in need of legal services,109)
Specifically, raised costs eliminate a market sector of low-priced, low-tiered

legal services that small businesses and the economically disadvantaged might

15

104) While 8F(hagwan)proliferate in Korea, they are relatively rare in the United States. Yet
the law school system has generated the most pervasive of these. Perhaps the most famous program
for the LSAT is run byKaplan, http://www. kaptest.com/lsa

105) ABA, Law Scool Tuition
1985-2007 http://www . abanet, org/legaled/statistics/charts/stats%20-%205, pd. Comparatively, state schools
cost 15,45 for state residents and $26,691 for nonresidents,Id

106) SALT Statement,supr n, 56 at 448, One such review course for the 2009 February New
York bar exam gave the author an online quote of $3,300.

107) For an in depth critique of the costs associated with a legal education, see Vijay Sekhon,
The OverEducation of American Lawyers: An Economic and Ethical Analysis of the Requirements for
Practicing Law in the United State, 14 Geo. Mason L. Rev. 769 (2007).

108) Barton, supr n, 18 at 443

109) Larry E. Ribstein, Lawyers as Lawmakers: A Theory of Lawyer Licensin, 69 Mo, L. Rev.
299, 313 (2004)
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avail themselves of given the choice 110) There is also some concern that
these barriers cause the rates associated with legal services to increase,!11) For
instance, the aforementioned KDI study indicated that incomes for lawyers in

Korea are on the rise, 112)

Meanwhile, a benefit accrues to those already licensed to practice. Such a
benefit is not all that surprising and may not be the result of connivance or
manipulation as some might suggest,113) Yet there certainly is a perceived
conflict of interest to the extent those in the profession who "have a direct
economic interest" are responsible for setting regulations on entry into the
profession, 114 To be sure, current professionals may be in the best position
to judge the qualifications of an applicant. But the concern is that an
organized producer group like any state bar with a vested interest in limiting
entry into their profession will succeed in obtaining protectionary regulation
over and above the public good of consumers whose diffuse interest in such

matters is insufficient to generate a sufficient counterbalancing political

110) Id at 310

111) Id at 311-12, However, such increases might be attributable to other market factors
including population density, growth, and per capita income.Id And in fact, drawing a correlation
between heightened entry requirements and increased price of services may be problematic. Malcom
Getz, et al. Competition at the Bar: The Correlation Between the Bar Examination Pass Rate and the
Profitability of Practic, 67 Va, L. Rev. 863 (1981) (casting doubt on any such statistical correlation)

112) Hayes supr n, 4 (citingJoohoon Kim, Policy Agenda for Improving the Service Secto,
Korean Development Institute, Dec. 31, 2007, available at
http://www. kdi.re kr/kdi_eng/database/report_read05.jsp?1=1&pub_no=00010336 (in Korean)

113) Compar Moore, supr n, 50 at 117, wit Friedman, supr n, 26 at 121, stating : The most
obvious social cost is that any one of these measures, whether it be registration, certification, or
licensure, almost inevitably becomes a tool in the hands of a special producer group to obtain a
monopoly position at the expense of the rest of the public. There is no way to avoid this result,
One can devise one or another set of procedural controls designed to avert this outcome, but none
is likely to overcome the problem that arises out of the greater concentration of producer than of
consumer interest, Friedman, supr n. 26 at 148

114) Id at 139,
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pressure, 115 For this reason, some have argued convincingly for deregulation
and elimination of licensure 110) That said, most critics are not calling for
outright deregulation but for regulation that matches a justifiable and

articulable policy rationale, 117)

The need for such a rationale is particularly keen when dealing with
selfregulating bodies, like the legal bar, where there is the greatest statistical
risk that licensing requirements will inure to their own benefit,118) The public
should be quite wary when a profession uses the coercive power of
government to raise or maintain its status. Such is necessarily the case with
bar examinations, They are planned, executed, and have their passing scores
determined by members of the state bar, So as to the bar exam, one must
determine whether the regulations meet the stated goals, Put another way, one
must evaluate whether the results accomplished by the bar exam actually

support the justifications advanced in its favor,119)

2, Examining the Justifications

Simply stated, the "[e]xisting explanations of lawyer licensing focusing on the
need to ensure lawyer quality are unconvincing,"120) The president of the
NCBE is on record as stating that licensing exams should be limited to

protecting customers and that any exam that strays from this objective fails

115) Id

116) Friedman ranks high among the many red-blooded classic liberal thinkers who have made
an entire industry out of critiquing the idiosyncrasies of human economic interactions.

117) Barton, supr note 18 at n. 13, 432,
118) Moore, supr n, 50 at 9798

119) Barton, supr n. 18 at 432

120) Ribstein, supr n. 109 at 299
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society,121) Thus, the bar examination in the United States fails society,
Persuasive arguments as to why the existing bar exam does not protects
consumers any better than no exam at all have been articulated by a host of
experts.122) The bar exam does not protect customers because it fails in its
raison d'€tre — screening against substandard practitioners, those lacking
competence to practice law,123) In fact, there is little evidence that licensing
procedures in the United States actually exclude unfit practitioners,124)
Therefore, the aforementioned distortion in costs to applicants and the general
public are disproportionate to the alleged benefit,125) Yet the entire apparatus
of law licensure in the United States, from schooling requirements to character
evaluation to ongoing legal education requirements to the bar exam itself are

all justified by consumer protection,

These arguments go to the heart of the bar examination's validity. As
aforementioned, the bar exam is only valid to the extent that it tests whether
new attorneys are minimally competent to practice law,120) However, getting
into the nuts and bolts of standardized testing, the validity of the exam based
on the competency model "depends on the plausibility of the chain of

inferences!2”) from a candidate's observed performance to conclusions about

121) Erica Moeser, Rethinking Assessments and Alternatives to Assessments from the Perspective
of a Bar Examine, 20 Ga, St. L. Rev. 1051 (2004)

122)See, e.g, Ribstei,supr n. 109; Barton,supr n, 18; Friedman, supr n. 20,

123) For a fulsome critique of the bar examination's failure to evaluate basic competency, see
Andrea C. Curcio, A Better Bar: Why and How the Existing Bar Exam Should Chang, 81 Neb. L.
Rev. 303, 369 (2002)

124) Ribstein, supr n. 109 at 309.
125) Barton, supr n, 18 at 441-43
126) SALT Statement, supr n, 56 at 447

127) Three inferences have been identified as standing between a test taker and licensure,
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the candidate's readiness for entry level practice,"128) Of course, These

inferences, however reasonable, are admittedly fallible 129)

Unfortunately, too many arguments focus on whether competencies are
adequately tested or whether certain competencies ought to be tested. Look, if
the bar exam is useful at all as an analytical tool it is owing to the extent
that it is designed by testwriting experts with input from other experts and
that those experts have predetermined those competencies that "(a) are
considered critical for effective performance in common practice activities, and
(b) can be assessed, fairly and consistently, within the test format being
used,"130) Still, certain of the criticisms regarding competency bear at least a
mention. For instance, it certainly must be regarded as unusual that eighteen
jurisdictions completely rely on NCBE materials not even bothering to engage
in the pretense of testing state law,13D) In fact, one wag has commented that
practicing law based on rules learned for the MBE could be grounds for a

malpractice claim!132)

Yet while the arguments regarding competencies are witty or sobering in

their own ways,133) they are ultimately unhelpful, Rather, the bar exam fails to

Following "an evaluation of performance on the test tasks" an inference must be drawn "from the
observed performance to conclusions about the candidate’s level of skill in the critical competencies,
and an inference about readiness for practice based on mastery or nonmastery of the critical
competencies, Michael T. Kane, supr n. 39 at 33

128) Id at 29 (emphasis added)
129) Id
130) 1d at 35

131)Se text accompanying supr n. 70. Moreover, h "multistate" bar exam is based on generic
majority/minority rules of law rather than on any one state's actual law, SALT Statement, supr n. 56
at 448

132) Solove, supr n. 102 at n. 10
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test for competency because one simply cannot evaluate a man's competency
to practice law with a slip of paper. Just as one would not walk into a blind
date with a MyersBriggs personality test and walk away married based on the
result, no legal employer considers a potential employee's MBE score when
making crucial hiring decisions just as no half-way intelligent consumer
believes that a lawyer is competent merely by being licensed. What is wanted
are not lawyers who can pass a standardized test, but lawyers who can get "a

message to Garcia,"139)

The problem is, as all lawyers know in their guts, it is nonsensical to try
and draw inferences from a standardized test to determine whether a person
can or cannot practice law,135 It is no better than saying it might rain
because the sky is gray or that smart people tend in general to do a better
job than stupid people. As to the proper revulsion, disgust, and moral outrage
one ought to have when confronting the Multistate Bar Exam, no one has
said it better than the Honorable Justice Frank Henderson of the South Dakota
supreme Court who writes:130)

These tests try to pigeonhole the law, Yes, put it in little eggshaped ovals

133) Consider the serious observation that one has only 1.8 minutes to choose the "most
correct" answer on each MBE question,SALT Statement, supr n, 56 at 48, with the sentiment that the
"most correct" answer will actually end up being the one chosen by the majority of test takers,
Solove, supr n. 102, Consider also the dearth of interest in lawyer competency following bar
passage.Bartonsupr n. 18 at 448. Consider that we might simply have too much exam; some have
suggested tworthirds of the material harkens to the realm of specialists rather than to entry level
practice, Whitman,supr n, 52 at 24

134) Elbert Hubbard, A Message to Garcia (1899), available a http://www birdsnest.com/garcia. ht

135) Arguments that the NCBE uses the "most effective measures for assessing an applicant's
competence to practice law" are presumptuous. Kuechenmeister,supr n. 31 at 25. Most effective?
Hardly. Most efficient and cost effective. Maybe

130) Apologies to Professor Jarvis for importing en mas his quotation of Judge Henderson, But
it really hits the proverbial nail on the head.

A AZEXZ _ 0F2 =29 HIAL AlRH =2t

rot
H
lo
M
=
N
2



(witness MBE and MPRE answer sheets). It does not sell with me. The
practice of law is heart and soul, learn through experience, study and reason,
test and weigh, absorb the facts, recognize legal principles, conceptualize,
balance, reason, formulate pleadings, write briefs, work hard, be honest, pay
your bills, give your word to a fellow attorney and keep it, respect the
courts, and above all, to help people, You cannot put that in little eggshaped
ovals, Competence to practice law cannot be measured by little ovals,137)
Perhaps this assessment is unkind to the NCBE which readily admits that
while objective observation in the performance of legal tasks is, of course, the
best indicator of competency, whereas, such testing is cost-prohibitive!38) in a

nation where 80,000 people sit for the bar every year,

137) In re Voorhee 403 N.W.2d 738, 704 (S.D1987 (Henderson J., concurring in part and
dissenting in part) (emphasis added). The colorful Judge continues:These Multistate examinations . .
. are fundamentally unfair . . . . Consider some of these observations:‘[Tlhe bar exam has very little
relation to what you did in law school and none at all to what you will do in practice-you might
think of it as kind of a rite of passage,” ... As for Constitutional Law on the MBE, [Professor
Jeffries] concludes that “you can suffer not from knowing too little but, from knowing too much
because Multistate Constitutional Law does not reward subtlety, sophistication, insightthese are not
qualities valued on the Multistate examination, instead, your examiners are looking for a kind of
mechanistic, buzzword oriented simplicity.” University of Virginia Law School Professor John C,
Jeffries, Jr.“What they test on this exam-pure and simpledis your ability to remember.... [Ylou're
going to get to the bar exam ... get to the first question and you will know the answer ... then
you will look down at your four choices and the right answer won't be there, It is known as the
best answer approach. You give ... the best wrong answer. The MBE is a very bizarre test and it
requires just the right touch,...” University of Virginia Law School Professor Robert E. Scott, BAR/BRI
Digest, 2, 5 (1986) (emphasis in original). Are these tests really benefiting either those who want to
be lawyers or the public they will serve if the tests are passed? What do they really test? Are the
tests turning out those who are adept at “mechanistic, buzzword oriented simplicity’? And do they
reject good legal minds who have depth and insight?, . .Students today-studying for these MBE's
and MPRE'smust become buzzword artists, We should not substitute legal automatons for persons
who offer a point or series of points to advance a legal argument which is questioned or disputed.
Nor, for that matter, should we create lawyers who are legal automatons rather than lawyers who
can gather, conclude, think, reason, reflect, and deduce. I visualize what would happen if the older
members of the Bar (to include myself), whether on the plains of South Dakota or the industrial
cities of the Eastern Seaboard, had to employ mnemonics to pass an MBE and MPRE! A long
absence from an academic setting creates a difficult situation for an older attorney to engage in
mnemonics, choosing various answers which are correct, and memorizing for multistate, multiple
choice questions

138) Michael T. Kane, supr n. 39 at 29; DarrowKleinhaus, supr n. 39 at n. 34; Kuechenmeister,
supr n, 31,
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However, perhaps the best indicator that the bar examination does not
properly test attorney quality or competency is the number of qualified,
experienced attorneys who fail exams every year, The case of Kathleen
Sullivan, former dean of Stanford and noted Constitutional Law scholar, failing
the 2005 California bar created quite a buzz in the legal world!3? and may
have submarined her hopes for a supreme Court nomination. Hence, based on
its own criteria, the bar examination fails society at large by failing to protect
consumers while imposing huge social costs, But this should come as no
surprise to economic bloodhounds trained to sniff out regulatory paternalism

wherever it may lurk, because they know the following.

Consumers are their own best protectors, It turns out that concerns allegedly
addressed by a the bar examination are better handled by the free flow of
information and mechanisms for repairing harm, Quite frankly in the United
States, we expect "consumer expertise to choose the best and safest products,
and ex post damages actions to control for substandard or dangerous
products,"140) To rephrase, we expect people to understand that not all
lawyers are created equal and to seek out as good a counsel as they can
afford, 14D Even simple folk understand that just as some doctors are "quacks,"
some lawyers are "ambulance chasers.," Claims to the contrary insult our
citizens, As for substandard legal services, monetary damages may be provided

through malpractice claims, the growing number!42) of which belies the

139) Bandler & Koppe, supr n, 94

140)Barton supr n, 18 at 436

141) 1d

142) Martha Neil, As Real Estate Market Sank, Legal Malpractice Claims Ros, ABA J., Sept. 30,
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NCBE's claim of testing competency. Of course, in the area of substandard
criminal defense, harms may be irreparable thus justifying some regulation of
lawyers practicing in that field,143) Moreover, concerns about attorney
competence might better be addressed by properly enacted conduct regulation
- that is, careful investigation of consumer complaints of incompetence

coupled with a loss of licensure for those proven incompetent, 144)

This is not to say that there are no justifications for entry requirements into
the legal practice. For instance, Friedman admits that people "would be willing
to submit to the restriction of the practice of medicine to 'competent' people
in order to prevent . . . epidemics from occurring" that is, where incompetent
practice hurts not only the patient involved but the community, However,
there is an analogy to be drawn to the law in that lawyers are officers of the
court and are tasked, as indicated by the ABA Model Rules of Professional
Responsibility, with public service and maintaining the integrity of the
profession, 145 Therefore, "some entry requirements may be justifiable to
protect the interests of courts and the public in the smooth administration of
justice,"140) But the entry requirements should be narrowly tailored to achieve
that end. Others have posited that licensure, by giving a "property interest" to

lawyers encourages them to take seriously their role as lawmakers,147) On the

2008 http://abajournal.com/news/as_real_estate_market_sank_legal _malpractice_claims_ros (citing to the
recent report, Profile of Legal Malpractice Claims: 2004-200, edited by the Standing Committee on
Lawyers' Professional Liability)

143)Barton supr n, 18 at 440, That regulation need not be licensure by examination. Some form
of certification should suffice,

144) 1d at 486

145) ABA Model Rules of Professional Conduc, available a
http://www.abanet, org/cpt/mrpc/mrpc_toc, htm

140)Barton supr n, 18 at 452,
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other hand, investing a monopoly in the legal profession via licensure may
"promote socially wasteful litigation,"148) Regardless, while regulations may be
somewhat justified, it is not the regulations themselves that produce good
public servants, rather, "lawyers have long been sources of high-level public
servants, from judges to politicians to presidents. But regulation has not been
the source of this phenomenon, and regulation does not seem appropriate to

encourage it,"

3. Examining Miscellaneous Critiques

The Society of American Law Teachers issued a statement that adequately
sums up a number of concerns regarding the bar examination, First, the
professors were concerned that the bar examination had a deleterious effect
on law school curriculum, That is, law schools felt obligated to teach to the
bar since their evaluations depended in part on bar passage rates, 149 It was
also noted that diversity of the practicing bar was negatively affected by the
bar examination,150) Minorities, particularly blacks, for whatever reasons tend

to do worse on the MBE 15D Asians are the exception, Further, the NCBE

147) This is the central theme of Professor Ribstein's article. Ribstein,supr n. 109 at 327 et seq.
However, while such investiture may be beneficial in preventing brain-drain or the siphoning of legal
talent away from smaller jurisdictions, it is not entirely clear that such concerns arising out of the
federal system of the United States are applicable to Korea,

148) Id at 307. This concept is of interest in the debate over the opening of the legal market
in Korea and will be discussed in fi; My conclusion, supported by Friedman's thesis, Friedman,
supra n, 26 at148, is that the number of lawyers is not the problem, rather it is the manipulation
by lawyers of the coercive power of the government to their own benefit as exemplified by the
personal injury bar's involvement in passing products liability legislation creating strict liability for
certain products,

149) SALT Statement, supr n, 56 at 446, 449
150) Id at 449

151) Se Jarvi, supr n, 27 at 406 (noting that minority candidates do poorly on U.S. bar
examinations),
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notes that women on average score five points less than their male

counterparts on the MBE, 152)

Finally, it should be noted that the government has played a cat and mouse
game with bar organizations regarding antitrust and monopoly issues,
particularly as states typically police their bars by banning the "unauthorized
practice" of law which can prevent certain groups that offer legaltype services,

tax accountants for instance, from competing,153)

4, Examining Some Alternatives

Multiple alternatives have been proposed to alleviate the concerns raised by
the aforementioned criticisms, some more viable than others, For instance,
some commentators suggest limiting licensure requirements to those areas
supported by justifiable rationales, such as testing only those skills affecting
and enabling the administration of justice,154) Others, while admitting the
consumer protection rationale, have suggested a set number of hours of public
service or a professional skills teaching term, 155 For bar exam proponents, the
usual critique such alternatives is that they are cost prohibitive and lack

objective measurability, 156)

152) Susan M. Case, The Testing Column: Men & Women: Difterences in Performance on the
MB, B. Examiner 44 (May 2006) (1/3 of the standard deviation),

153) In 1995 for instance, the federal government filed an concurrently settled a civil antitrust
lawsuit against the ABA regarding among other things law school accreditation, Jarvis,supr n. 27 at
403.See als, Ribstein, supr n, 109 at 301, n. 129 (noting issues regarding the ambiguity of
"unauthorized practice”" as it relates to those who are banned from provide "legal services" including
accountants)

154) Ribstein, supr n. 109. One problem with Professor Ribstein's grand plan is that typically
the legal secretaries and assistants are the ones who interact with the court on basic administrative
and filing matters.

155) For a gateway to these alternative programs, see SALT Statement,supr n. 56 at 446
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As this vocal minority calls for severe alterations to the existing bar
examination licensing structure, meanwhile, state licensing boards are raising
the passing scores on their bar exams!57) either as a means of economic
protectionism!58) or in the vain hope that higher scores might somehow
magically correlate to higher standards among entry level practitioners 159 Calls
have also been made to nationalize the bar examination, 190) All of these signs
lead one to conclude that something is amiss with the current examination

system,

5. Examining Diploma Privilege

Diploma privilege is the best kept secret of American law licensure. It refers
to the "privilege" allowing graduates of select state law schools to enter
directly into practice rather than sitting for the bar examination. At the height

of its popularity in the early 1900s, a majority of states had some form of

156) Michael T, Kane, supr n. 39 at 29; DarrowKleinhaus, supr n, 39 at n, 34,
157) SALT Statement, supr n, 56 at 450,

158) I categorically reject the implication some might draw that the practicing bar is a closeted
guild or secret society out to get theirs at the expense of the community. That has not been my
experience in interacting with colleagues, members of the bar in the United States and Korea., And
in reading a wide range of who live and breathe this material gives one an overall impression of
conscientiousness and good intent, Not all lawyers are public minded, but those who go out of
their way to participate on the committees that constitute a particular bar are to be commended
because we all know such work is hardly glamorous or lucrative,

159) While statisticians indicate that such correlation is difficult if not impossible to prove; yet
common sense indicates that those who study hard to pass a rigorous bar examination must have
something of the gumption and sticktoqtiveness that makes for a good attorney. After all, the bar
tests an applicant's ability to prepare in the same way practitioners, litigators especially, must prepare
for complex hearings by becoming walking subject matter experts for duration of such litigation. In
that light, the ability to acquire, master, and quickly dump vast amounts of legal data is central to
the practice of law! Personally, I intend to forget everything I learned in writing this article as
quickly as possible.

160) Se Michael J. Thomas, The American Lawyer's Next Hurdle: The State-Based Bar
Examination Syste, 24 J. Legal Prof, 235 (2000)
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diploma privilege. Essentially the diploma privilege was killed off by the

ABA16D) ostensibly for the best of reasons,162)

Yet the ABA is hardly an objective source,103) To the ABA, diploma
privilege is a double threat. Consider that the ABA is a national organization
with a vested interest in easing bar access and licensure portability across state
lines. Consider also that it has a virtual monopoly on licensing law schools.
The graduates of schools it deigns to recognize are able to sit for the bar
examination in every jurisdiction of the United States. Thus, the ABA is able
to make licensed schools do its bidding even to the point of ordering them

to engage in racial discrimination!64) against Koreans,105)

161) The ABA came out against the diploma privilege in 1921 and reiterated its condemnation
in 1971:Bar examinations . . . encourage law graduates to study subjects not taken in law school.
They require the applicant to review all he has learned in law school with a result that he is made
to realize the interrelation of the various divisions of the law—to view the separate subject courses
which he took in law school as a related whole, This the curriculum of most law schools does not
achieve, Also it is the first time many of the applicants will have been examined by persons other
than those who taught them, a valuable experience in preparation in appearing before a completely
strange judge Hansen,supr n, at 1201 (quoting The National Conference of Bar Examiners, The Bar
Examiners' Handboo74: (Stuart Duhl ed., 3d ed. 1991 & Supp. 1993)

162) Those reasons include 1) lack of uniform standards among law schools, especially length of
study program, 2) impracticality of having the privilege for some law schools within a state, but not
for all law schools within that state, 3) desire to have state authorities, rather than academicians,
help determine which applicants are admitted to practice, 4) prevention of low standard law schools
escaping the high standards imposed by the bar examiners, and 5) sincere public desire to raise
admissions standards which would be better accomplished through means other than a diploma
privilege, namely a bar examlId at 120102

163) For a thoroughgoing history and critique of the diploma privilege see Stevens, supr n. 52.
That critique, however, was published by the National Conference of Bar Examiner and ended up
favoring the bar examination over any other means of testing.

164) According to ABA regulations, "ny law school that seeks to maintain or acquire ABA
accreditation will be required to engage in racial preferences in hiring and admissions, regardless of
any federal, state or local laws that prohibit of such policies" David E. Bernstein, Letter to the
Editor: Affirmative Blackmail: The ABArdersawchools toracticeacialreferenceven itheyHve toreak thea,
Wall St, J., Opinion Journal, Feb, 15, 2006,http://www,opinionjournal.com/extra/?id=11000795

165) Gail Heriot, Letter to the Editor: The ABA's 'Diversity’ Dikta, Wall St J., Opinion, Apr, 28,
2008 http://online, wsj. com/article/SB120934372123648583.htm (noting that Asians are hurt by "racial
preferences")
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Assuming that the ABA's criticisms are well-meant, they are still misguided.
For instance, the ABA's concern about "lack of uniform standards among law
schools" is quite understandable across jurisdictional lines, However, this
criticism does not apply to diploma privilege as presumably the state
legislature and judiciary are quite familiar with the law schools of their state
and are capable of granting the privilege to those schools it, not the ABA,
deems as qualified, Therefore, while Wisconsin is quite comfortable accepting
into its bar graduates of Wisconsin law schools, it requires all outsiders to sit

for a bar examination,160)

Wisconsin understands that three years at a qualified law school offers a
much better indicator of basic competence than a two day exam. A well
planned curriculum coupled with stringent testing and student evaluation is
much better suited as a determiner of competence than a cookie-cutter exam,
Law school examination is often more rigorous than the bar exam and tests
critical skills that the bar exam, even with the MPT, cannot hope to

duplicate, 167)

That being said, diploma privilege is not recommended for every
jurisdiction, It is best suited for "(1) a small state with a relatively small

practicing bar; (2) a close relationship between the bar, the judiciary, the

166) Moran, supr note 35 at 650

167) Id at65, 65("In Wisconsin, we believe that our law school examinations are more rigorous
than state bar examinations, a belief that I think law professors throughout the country share, . . .
Further, as someone who has graded the Wisconsin bar examination, I can tell you that an essay
that will pass for Wisconsin bar examination purposes would fail if submitted for a University of
Wisconsin Law School course.")
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legislature, and the law schools within the state; and (3) great regard between
the public and the bar for the state's law schools,"168) Tt is less suited for
impersonal state environments where little interaction between attorneys is

undertaken or expected.

Moreover, diploma privilege carries with it some inherent dangers both for
the practicing bar and for the law schools themselves. On the one hand, the
state court system and bar should be aware that law schools could utilize
diploma privilege to circumvent their control of licensure, 169 On the other
hand, law schools themselves should be wary of what one professor called a
"gift of the Greeks"170) or Trojan Horse, Of course, diploma privilege comes
with strings attached. Namely, it is possible that the legislature, court system,
bar or any combination of same may use the "privilege" to micromanage law
schools, 171 The thought of having legislators and judges and practitioners
involved in law school curriculum may be alarming to law professors, But the
learned know that such is already the case given that many schools alter their

curriculum to fit the bar exam,172) In addition, individual law professors might

168) 1d at 653
169) Id at 647

170) Id at 648 (quoting a former professor at Marquette who doubted the consequences on the
morale . . . of the extension of this privilege . . . and far from desiring it will oppose by all
legitimate means within [our] power the receipt of such agift of the Greeks")

171) Actually, some see it as a positive thing that "[tlhrough the diploma privilege, the bar and
the judiciary [become] active participants in legal education."Id at 654, However, as will be noted
below, the legislature, bar and judiciary are already thigh-high in regulating the new law schools.
Therefore, the cost associated with this risk appears far less than the significant benefit that would
accrue to law schools who would be able to guarantee their graduates a spot in the profession.

172) Teaching toward the bar rather than preparing one's students for the practice of law is a
pitfall to be avoided. SALT statement, supr n, 56; se Mora, supr n, 35 at 652, 653 (noting also how
the pressure of the bar exam negatively impacts the students' ability to study, the terror I saw other
places seems absent here, Outside of the Marine Corps, a lack of terror makes for a better learning
environment")
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be wary of diploma privilege because it means they actually have to work
hard to ensure the excellence of their students rather than relying on
preparatory schools to do their job for them or relying on the bar exam to
screen out the unfit,173) Conversely, law school academic deans may want to
be wary of diploma privilege because it assumes law schools are willing to

flunk those students who do not make the grade 174)

As will be discussed at length in Part IV, infra, diploma privilege or

"Graduation Licensure" is a viable alternative to the bar examination for Korea.

I[II, The Korean Licensure System Now and in the Near Future

Korea recently launched upon an ambitious course to completely revise the
way it licenses attorneys. This section will briefly recount the old process, lay
out line- by~ line the new proposal, and offer some comments along the way

based on the foregoing discussion of the American system,

Like the United States, licensure even under the old Korean system!75)
consists of a four part process: (1) examination by multiple choice and essay;
(2) a personal interview that checks for ethics and good personality traits;170)

(3) certain administrative requirements; and, finally, (4) legal education,

173) Id at 650
174) 1d at 651.

175) Actually, it is unclear how to refer to the "old" system since the draft bar exam law would
keep it in place till 31December 201, Lawyer Exam La, Ministry of Justice, Proposal Regarding New
Licensing Exam (hereinafter "Lawyer Exam Law"). Unofficial translation on file with author

176) Specifically, the interview looks at five categories, ethical view, specialized knowledge and
ability to apply knowledge, communication skills, manner and attitude, and creativity and
perseveranc." Kim Chang Rok, supr n. 13 at 244
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A. The Old Korean Bar Examination

At present, the Korean bar exam is considered "the most difficult public
examination in Korea,"77) Actually, it is hard to tell just how difficult the
exam actually is because of an artificially imposed limit on the number of
applicants who can pass,178) Prior to 1996, only those with scores in the top
300 were considered to have "passed." The quota is imposed by the Minister
of Justice in consultation with the supreme Court and the Korean bar,179 And
Korea is one of only three nations in the world to impose an express quota
on entrance into the legal market,180) In the United States such a quota would
certainly trigger a raised eyebrow from antitrust lawyers,181) However, due to
reform efforts, that quota has gradually increased. Now 1,000 applicants are
allowed to pass the exam,182) Of those who apply for the Korean bar
examination, an estimated 30,000 per year,183) less than 1% become licensed

to practice law,184) The old "judicial exam" is due to retire on 31 December

177) Judicial Research & Training Institute, Curriculum,
http://jrti.scourt, go. kr/english/curriculum_01.asp?flag= (last visited Nov. 11, 2008)

178) While the Korean Bar Examination is supposed to test for knowledge required to be a
judge, prosecutor, or practicing attorney, there is some concern that the exam only tests
memorization rather than any legal reasoning skills or any other skills necessary to the practice of
lawKim Chang Rok, supr n. 13 at 244, 240,

179) Se Kim Chang Rok, supr n. 13 at 245
180) The others are Japan and Taiwan, Jin & Jin, suprn. 5.

181) For Korea, on the other hand, such a measure is unproblematic, For instance, the supreme
Court of Korea recently upheld a century-old law restricting the issuance of masseuse licenses to the
legally blind. Skorean Court Rules In Favor Of Blind Masseur, Int'l Herald Tribune, via the
Associated Press, Oct, 30,

2008 ,http://www.iht. com/articles/ap/2008/10/30/asia/AS-SKorea-Blind-Masseurs. ph

182) JRTI Curriculum, supr n, 174
183) Rupp & Kim,supr n. 1.

184) For comprehensive statistics regarding passage rates on the Korean bar examination from
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2017.185)

As to the educational requirement, unlike the United States, under the old
Korean system, one's legal education commences after one passes the bar
examination. Those talented enough to pass the aforementioned requirements
then enter a two year educational program at the Judicial Research & Training
Institute (JRTI). Previously, this education was intended to produce judges and
prosecutors but more recently its focus has shifted toward training prospective
lawyers and on increasing its international course offerings,89) JRTI has long
been an integral part of Korean legal education. Originally, applicants were
not required to know the first thing about law in order to take the bar exam.
Nowadays to sit for the exam, an applicant must have taken at least thirty-five

hours of law courses at the undergraduate level,187)

The difficulty with the old Korean system seems to be that, as it presently
stands, in order to become a lawyer one must also be capable of being a
judge or prosecutor, In the American model, judges and prosecutors are
chosen from those lawyers who have distinguished themselves in legal

practice,

B. The New Korean Graduate Schools

1956 through 2004, see Kim Chang Rok, supr n. 13 at 244
185) Lawyer Exam Law, supr n. 175, Supp. Rules, Art. 2.
186) JRTI Curriculum, supr n. 177.

187) Kim Chang Rok, supr n, 13 at 244,
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However, under the new lawyer licensing system, the legal education
requirement is being placed front and center, Specifically, the old
undergraduate law programs have been swept aside!8®) to make room for
twentyfive new threeyear graduate law school programs. Those twentytive
schools will divvy up an incoming class of 2,000 students, This quota is
determined by the Minister of Education in consultation with the Minister of
Justice, the President of the Korean Bar Association, and the President of the

Korean Law Professor's Association, 189)

[ am aware of no other such quota in the world. Classical economists will
recognize this limitation on the number of law students as a new control
point whereby members of an influential and organized producer group or
trade union can limit entry into the profession,190) However, it may be that
the quota is driven by concerns regarding capacity building and quality control
over the newly minted graduate law school program, If so, then the quota on
entrants should be raised and eventually done away with, especially given the

recent study conducted by the Korea Development Institute concluding that

188) This transition has been quite a challenge for universities not selected to host Korean
graduate law programs.

189) Kim Chang Rok, supr n. 13 at 248.

190) Se Friedman, supr n, 26 at 149 speaking as to the medical profession:The essence of the
power of a trade union is its power to restrict the number who may engage in a particular
occupation, This restriction may be exercised indirectly by being able to enforce a wage rate higher
than would otherwise prevail. If such a wage rate can be enforced, it will reduce the number of
people who can get jobs and thus indirectly the number of people pursuing the occupation. This
technique of restriction has disadvantages. There is always a dissatisfied fringe of people who are
trying to get into the occupation, A trade union is much better off if it can limit directly the
number of people who enter the occupation — who ever try to get jobs in it. The disgruntled and
dissatisfied are excluded at the outset, and the union does not have to worry about them, The
American Medical Association is in this position. It is a trade union that can limit the number of
people who can enter, How can it do this? The essential control is at the stage of admission to
medical school.Of course the same logic applies to the trade union called the Korean Bar
Association
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4,000 new lawyers are needed annually, 191

But arising from the ashes of the old licensing system comes the burning
question, what to do about the bar examination? Under the American bar
examination model, we do not attempt to predict the quality of one's future
performance based on a high performance on a standardized exam, Instead,
we utilize a focus on the competencey model. Of course, from a validity
standpoint, the Korean Judicial Exam presents a quandary in choosing lawyers,
judges, and prosecutors based on the same examination, One wonders what
critical skill set could be identified and measured that would encompass such
disparate professions within the law. Meaning, the question of who knows the
law well enough to represent others before the court seems quite different
than the question of who has a solid enough grasp of the law to serve as a
judge or prosecutor. Of course, one should not be too quick to rush to
judgment as Korea has been administering civil service exams since the year

788.192)

C. The Proposed Korean Bar Examination

Thus, the proposed bar examination law is just one more in series of civil
service exams stretching back across time immemorial, Still, let us examine the
proposal step by step. Article 1 states that the purpose of the exam is to

evaluate those abilities necessary to the practice of law including professional

191) Hayes, supr n. 4 (citing Joohoon Kim, Policy Agenda for Improving the Service Secto,
Korean Development Institute, Dec. 31, 2007, available
ahttp://www kdi. re kr/kdi_eng/database/report_read05.jsp?1=1&pub_no=0001033)

192) That is if Wikipedia, scourge of professors savior of students, is to be believed.
http://en, wikipedia, org/wiki/Gwage.
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ethics and legal knowledge, 193) Whereas Korea previously administered no
ethics exam, it now intends to do so, Moreover, like the United States, such
exam may be administered on a date other than the main bar examination,

Article 9 indicates that the ethics exam will be pass/fail.

Critics of the bill would like to change Article 1 such that the exam tests
"basic abilities" necessary to the practice of law. They would also like some
sort of guarantee as to the passage rate built into the enabling legislation, 194
ForOn my part, even the term "basic abilitiesskills" is too vague. What skills
do they intend to test? And more importantly, how will this new bar exam
differ from the old Judicial Exam which also purported to test lawyering skills,
A famous American president once quipped, status quo is Latin for "the mess
we're in." To what extent does the new exam preserve the status quo — an

exam based on memorization and regurgitation?

Moving on, Article 2 indicates that the exam will be managed and
administered by the Ministry of Justice and that it will take place one or more
times a year, That proposal is similar to the American model except that it
appears to place exam administration in the hands of the executive rather

than the judicial branch,

Unsurprisingly, Article 4 requires graduation from one of the new law

schools. And it requires that the dean of the law school to respond to a

193) All references to the draft legislation are to the Lawyer Exam Law, supr n. 174,

194) Opinion by the Judicial Monitoring Center's Solidarity for Participatory Democracy, an article
by article commentary on the Lawyer Exam Law, unofficial translation on file with author (hereinafter
"Tudicial Monitoring Center Commentary").
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request for confirmation by the Minister of Justice or by the applicant
regarding the qualification of the applicant, Similar certification is required in
the United States, Article 5 lists specific disqualifications such as being
mentally incompetent, various forms of imprisonment, and previous suspension

or revocation of one's law license,

Of great interest, Article 6 states than an applicant has three chances to
pass the bar exam within five years of graduation., Furthermore, Supplementary
Rules, Article 3 states that if a law school graduate attempts the old judicial
exam, that attempt counts against his three chances under the new exam.
Commentators have criticized the limit imposed by Article 6. Moreover, while
Article 17 allows candidates to request notification of their personal scores, it
does not allow them access to their exam answers, In stark contrast, in the
United States, an applicant must be allowed to take the exam an unlimited
number of times or be allowed some access to his exam answers, Of course,
limiting access to exam answers helps the examiners by increasing test
security. However, one must also consider the right of a test taker to due
process, After all, they are investing a significant amount of time and money
into the new system, If they fail, they should be allowed to check their
answers so they might have a better chance at passing and, more importantly,
to check whether their exam was graded properly, If they are not allowed to
check their answers, then they should be allowed to take the test an
unlimited number of times as this is the only way to protect applicants
"against the danger of mechanical or arbitrary grading error for due process

purposes."195) Granted, due process in Korea may bear little correlation to due

195) 7 Am, Jur, 2 Attorneys At La § 18 (2008).
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process in America, But the equities involved are the same,

The Korean bar examination if adopted as-is will feature a multiple choice
exam plus four essays. Article 7 indicates that there will be both multiple
choice and essay along with a separate ethics exam, Article 8 further clarifies
that the subjects to be tested are divided into three broad categories: public
law, civil law, and criminal law, Included in those categories are (1)
constitutional and administrative law, (2) civil code, (3) commercial law, (4)
civil procedure, (5) criminal law and procedure, The essay portion will include
a question based on each of the three broad categories as well as "one
subject that the applicant chooses among the professional areas of law."
Admittedly, my translation is a bit unclear on that last part. Commentators
would like the exam to consist only of essays that would test the applicant's
ability to spot issues, analyze, reason, and problem solve along with the

argument skills necessary for the practice of law,

As to who will pass the examination, the passing score will be determined,
according to Article 9, by executive order, Interestingly the commentators were
silent on that point. Included in Article 9 is a juicy tidbit that a passing score
will be determined based on a combined overall score, so far so good, but
that an applicant must also meet a minimum score for each portion of the
exam in order to pass. If the commentators are quite serious about limiting
the test methodology to essay examination, they might consider arguing that
the essay examination simply be given greater weight than the multiple choice

portion,
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Articles 12, 13, and 14 create a Management Committee, sounding vaguely

like the NCBE, that is empowered to consider matters relating "to the rubric

and standard of exam questions ., ., . to the grading rubric , ., . to selecting
who passes the exam . . . to making improvements on exam methods and
exam execution methods . . . [and to] [olther matters concerning the exam,

which the Minister of Justice may bring up." My translation might be a bit off
as to the third point. It is not clear that the Management Committee would
be choosing who passes since assigning a passing score is by executive order
presumably issued by the member of the executive branch in charge of such
items, Regardless, the committee would be comprised of four law professors,
one judge, one prosecutor, four lawyers, and two academics. Thankfully, the
Minister of Justicecommittee is empowered to hire bring in consultants in
order to run the examination because, quite frankly, if one is going to have
standardized tests, one had best leave it to the experts. Interestingly, Article
12 indicates that in composing and grading the exams, the committee must
comprehensively judge both the academic level and realHife skills of the

applicant,

All things considered, the bar examination administered in Korea does not
appear to differ substantially from that offered in the United States, except to
the extent that thirty-three jurisdictions utilize the MPT, performance-based test.
And, if competency is the primary driving force, there is nothing in the

present proposal that addresses concerns regarding ongoing competency.

However, the question that has not yet been adequately addressed to my

mind is not what sort of bar examination to set up but whether to have a
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bar examination at all, particularly given the already low quotas on students
entering law school. To what extent will the bar examination make Korean
attorneys any more capable of competing in the global legal marketplace? And
have the enormous social costs of such an examination been adequately

weighed against the alleged social utility or benefit?

IV. Questions and Recommendations

Korea needs more lawyers, Yet the proposed bar examination coupled with
the quota on students entering law school creates two artificially imposed
bottlenecks on the flow of new attorneys into the marketplace. It seems one

of them, if not both, must give way,

A, Tough Questions

Why have a bar examination? Perhaps after 1,200 years of administering
civil service exams it is impossible to imagine a world where a bar
examination is not given. But that is no justification. Instead, the Korean
National Assembly must carefully consider why the bar exam is necessary and

what public policy purpose it serves,

If worldrenowned economists are to be believed, the bar examination does
not test an applicant's competency to practice law, If those with a vested
interest in standardized testing are to be believed, the bar examination tests
perhaps 30% of the abilities necessary for entry level attorneys, That is it.

Thirty-percent,
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Meanwhile look at the enormous social costs of the bar examination, First,
the bar examination is yet another barrier to entry of those who want to
practice law. No price can be put on an individual's right to pursue a chosen
profession, One might object that a clinically insane person should not be
allowed to represent others before a court of law, But in the United States
we allow people to represent themselves in civil court pro se without
requiring psychological screening. Besides, if a person is so mentally disabled
as to be readily apparent to all, then what client would trust them with a
legal matter? Whereas if one's disability is hidden from public view, then what
is to prevent one from obtaining law licensure under the proposed system? In
fact, the licensure of such a person is even more insidious in that the
government is representing to the public that a person is a competent
representative, What interest does the government have in making such a
representation in the first place? Granted this sort of argument may receive a
chilly reception here in Korea where the supreme Court recently upheld a

government created, 100-yearold monopoly for blind masseurs.

But what of the costs imposed on the aspiring lawyers? As aforementioned,
the cost of becoming a lawyer in Korea just skyrocketed. First, an aspirant
must sit for and pass the law school entrance exam, One can only imagine
the number of "hagwans," Korean cram schools, lining up right now to suck
money out of the pockets of those desperate to enter law school, But if you
have an adequate law school entrance examination with an artificial cap on
how many can enter law school, why bother with a bar examination at all? It

is the old Korean system decentralized and reborn, Second, an aspirant must

A AZEXZ _ 0F2 =29 HIAL AlRH =2t

rot
H
lo
M
=
o
i



pay for three years tuition, room and board, as well as books. Universities in
Korea are not cheap, Cost of living in Korea is not cheap. Dedicating three
years of one's life to study is not cheap, And finally, an aspirant may be
required to sit for an ethics examination as well as a bar examination. Again
the mind boggles at what a brisk trade the cram schools will do,199) Consider
that in Japan, after changing to the new graduate school system complete with
a bar examination, not one of the established cram school that prepped
applicants for the old test closed its doors,197) Most likely they all transformed
into cram schools for the new exam, Speaking of hagwans, what is to
prevent the bar examination from pressuring the infant law schools into

becoming no more than preparatory academies for bar passage?198)

After all is said and done, three years of one's life and tens of millions of
Won, what chance does a law school graduate have of becoming a lawyer?
Who knows? Again in Japan it is reported that those who might otherwise
have applied for law school consider the old exam to be a better gamble,
And with Korea's old judicial exam set to last another eight years,199)
presumably with a guaranteed pass rate of 1,000 entrants per year, all of
whom have an immediate shot at becoming judges and prosecutors, who
would blame the Korean student who chose to take his chances on the old

exam?

196) Kim Chang Rok, supr n., 13 at 247,
197) Saito, supr n. 17 at n. 24
198) Ginsburg, supr n. 3 at 439,

199) Granted keeping the old Judicial Exam gives some hope to those candidates who have
spent years and tons of money trying to pass that exam.
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Thus, are valuable human resources dreadfully misallocated and wasted,
Consider the desire to diversify law school students, Those experienced and
working in other fields will not be drawn out of those fields if there is not a
high guarantee of employment thereafter. Arguing in the alternative, consider
also the degree to which the current situation of inflated salaries and inflated
status might induce someone to become a lawyer who might be much better

suited for another occupation,200)

And what of the costs to businesses and individuals who need legal
counsel? How can a bar exam be justified when more than 50% of Korean
provincial government areas lack even a single lawyer?201) Apparently almost
all of the attorneys in Korea re located in and around Seoul,202) What of the
small business owners who cannot find a lawyer much less afford to have a
lawyer take a look at or draft a simple contract? What of a businesses'
inability to attract foreign direct investment due to a deficiency in the legal

infrastructure ?203)

And what about consumer protection? Such protection is most needed in
situations where there is information asymmetry, But Korea does not suffer
from too little information, In fact, Korean society is information driven,
Korean consumers are truly some of the most savvy in the world, Moreover,
there are family and social networks remaining in Korea that have long since

died out in the United States, Yet, in 2006 more than 80% of all civil cases

200) Barton, supr n. 18 at n. 48,

201) Jin & Jin, supr n, 5.

202)Nation's Lawyers Top 10,000 Mar, supr n, 2
203) Rupp & Kim, suprn. 1.
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filed had no legal representation,204 Barriers hurt those who need legal
services the most, If the goal is to protect consumers, the best kind of

protection you can get them is more lawyers to choose from,205)

But what of existing lawyers one might ask? It is easy to sympathize with
the current bar, What do they get out of the deal except a loss of status and
prestige, loss of income, and the inability to recoup the cost of acquiring
licensure?200) The existing bar may feel it has little to gain and much to lose
from lowering barriers to entry. However, several reasons spring to mind as to
why the Korean bar should work to reduce entry barriers, First, appealing to
selfinterest, by strengthening the Korean bar, it becomes less susceptible to
client poaching once the new international law firms arrive via the GATS and
FTA. Some cynics might suggest the existing bar is simply holding out,
waiting to sell out to the incoming international law firms, leaving Korean
society to fend for itself and the bar a rag doll. But such speculation cannot
possible be true and should not be credited. Moreover, while existing
members of the bar may suffer a perceived loss of social status, already they
are partners in important law firms, judges or prosecutors present or retired,
The status of such attorneys is secure, Where the loss of status is more acute

is in small or single practitioner law firms that will be more susceptible to

204)An Sseok Bae & Sin Eun Jin, Legal Services ssajigo high fee, Chosun Ilbo, Oct. 25, 2007
http://news. chosun. com/site/data/html_dir/2007/10/25/2007102500110.htm, Put in perspective, that is
down from 91% in 2004 and is attributed to the new crop of lawyers graduating each year from
JRTL

205) A second concern, that risks associated with inadequate representation can be handled by
private mechanisms or lawsuits, Barton,supr n. 18 at 438, is not entirely clear here in Korea, An
evaluation needs to be conducted as to what extent clients may recover from attorneys for
malpractice or incompetent representation.

206) Barton, supr n. 18 at 444,
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new competition, Finally, the existing bar should consider that while their
status might diminish domestically, internationally the status of the Korean bar
on the world stage stands to be much improved - though it is unclear how a

bar examination would contribute,207)

Moreover, despite my major premise, that Korea needs more lawyers, Not
everyone would agree that more lawyers is a good thing., Folks might feel
that more lawyers equals more trouble, Perhaps having a reduced number of
lawyers is a disincentive to litigiousness and an incentive to solve conflicts
informally,208) Maybe the increased need for lawyers is a negative sign of an
unhealthy trend in social relations. No one wants Korea to emulate the
litigiousness of the United State where, "liability culture is stifling the
economy," 209) Put in economic terms, as the bar grows, little prevents it
from seeking through political and legal processes to extend its sphere of
influence210) and to begin seeking out new growth markets vis-a-vis the
products liability bar in the United States.2!!) To sum up, "professionalizing
legal advice arguably serves social justice, the rule of law, and the reliability
of contracts, On the other hand, legal professionals may promote socially

wasteful litigation,"212)

207) The president of NCBE argues that having passed a licensure test might give one "good
currency” when going abroad into foreign jurisdictions. Moeser,supr n, 121,Bu for any lawyer the
only real currency is experience and credibility.

208) Ginsburg, supr n. 3 at 436,

209) Rambabu Garikipati, Korean Law Firms Must be Vigilant of U.S. Legal Marke, Korean
Herald, June 18, 2004, available at
http://www.ksda. or, kr/UPLOADFILES/Korean%20firms%20must%20be%20vigilant%200f%20U(6. 18) .do
(regarding the danger of the United States' Products Liability Act of 2002 creating strict liability for
certain products thereby burdening Korean manufacturers)

210) Friedman, supr n. 26 at 142
211) Garikipati, supr n, 199.
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According to my learned colleague, Professor Kim Chang Rok, "The Korean
judiciary has traditionally been seen as a point of entry into the private bar in
Korea," If the bar examination is adopted or not adopted, in either event, the
status quo is about to change in a major way. Admittedly, there is concern
that the bar examination in Korea is being adopted not to benefit individuals
who want to practice in their chosen field, or the public consumers who go
to court unrepresented, or the government who would benefit from additional
input in improving the rule of law. Rather, the concern is that the bar
examination favors the interests of those currently licensed to practice law. As
aforementioned, the licensure system in the United States has come under
similar criticism, In the face of concerted pressure from a organized producer
group, it becomes the duty of the legislature as the voice of the people to
protect the interest of those people as against favoritism given special interest
groups, Specifically, the legislature should be aware that the more difficult an
exam becomes, the more such militates in favor of the conclusion that the
exam is not meant to protect the public but to protect existing attorneys,213)
One cannot justify using the coercive power of government to protect one's
own personal status,214) While reduced barriers may be seen as endangering
incumbent attorneys, ultimately such competition is healthy for Korean citizens

and companies,

Therefore, regulations must be carefully matched to the purported goals,

212) Ribstein, supr n, 109 at 307.
213) Barton,supr n. 18 at 446
214) Id at 453
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such that the substantial costs imposed, as detailed above, are balanced and
weighed against the perceived social benefit, Given Korea's particular needs,
the onus or burden of proof should be placed squarely on the shoulders of

those who argue in favor of raising additional barriers, 215)

B. Easy Answer

Korea needs more lawyers not more exam takers, Korea suffers from a
paucity of lawyers experienced in sophisticated international transactions,216)

That will not change overnight, but neither will it change by wishful thinking.

1. No Bar Examination

The bar exam is wishful thinking. After decades of using this kind of
testing in America, still there is no hard evidence that such testing separates
the rice from the chaff, You need to throw bodies at this problem. Some of
those bodies will glom onto and gain expertise in critical areas of international
finance. Others can pick up some of the reported 80% of civil actions that are
unrepresented and help the court system usher those through. Others can
move away from Seoul and populate underserved regions of the nation. Still
others can work on building the legal infrastructure necessary to protect
consumers from the incompetence of their fellow barristers. And yet others
can keep businesses aware of laws relating to access for disabled persons and

other safety issues such that more buildings get elevators and such that stairs

215) Friedman, supr n, 26 at 144 (advocating creation of a presumption against trade unions
seeking government protection)

216) Rupp & Kim, supr n. 1.
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proceed at a relatively uniform height. "The harvest is plentiful, but the
workers are few."217) Truly this is a field of job growth in a nation that needs

all the jobs it can get.

Korea should not adopt the American bar exam system. A national
newspaper reports that Korea will have more than 20,000 lawyers by 2015
provided the new law school system works as planned.2!8) But that does not
take into account losing 20-60% of law school graduates to the bar exam, And
there is no reason why those aspiring attorneys should be sacrificed on a
false altar. Certainly Korea has an interest in having a qualified, competent bar
particularly as it relates to the efficiency and efficacy of the justice system,219)
But the bar examination does not properly test qualification or competency for
entry into the legal profession. Thus, the costs imposed are quite high while

the potential payoff is nil.

Finally, it is not clear why Korea should have both a quota on entry into
law school and a barrier on transition from school into the profession, If a
bar examination is top priority, then the quota on entering law school should
be reconsidered, It has to be one or the other,

2. Yes Graduation Licensure

Korea should adopt no bar examination thereby creating de facto "diploma

217) Matthew 9:37 (New International Translation).
218) Nation'’s Lawyers Top 10,000 Mar, supr n. 2.
219) Barton, supr n. 18 at 450
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privilege" for all twentyfive universities, though naturally, it could not actually
be defined as a "privilege" if applied across the board. To coin a phrase,
Korea should grant "Graduation Licensure" — licensing attorneys based solely

on graduation from law school.

Professor Kim eloquently states:

The purpose of the law school system is to educate and train lawyers
equipped with such basics as broad education and expertise; insight into
society and human relationships; inclination for freedom, equality, and justice;
a sense of responsibility and morals as legal professionals; and expert
knowledge and ability to solve various legal disputes efficiently,220)

Quite frankly, if three years legal training at the top schools in Korea is not
enough time to acquire knowledge, skills and to test proficiency, no bar
examination can help. Furthermore, Korea is not susceptible to arguments that
gain some traction in the United States, Consider the concern that "the
implementation of educational requirements cannot be highly standardized, and
therefore those requirements may not be very consistent across or even within
institutions,"221) Yet that argument carries little weight in Korea where the
educational requirements for the twentyfive new law schools is "highly
standardized." Recall, such licensure is best suited for jurisdictions with "(1) . .
. a relatively small practicing bar; (2) a close relationship between the bar,
the judiciary, the legislature, and the law schools within the state; and (3)

great regard between the public and the bar for the state's law schools,"222)

220) Kim Chang Rok, supr n. 13 at 249.
221) Michael T. Kane, supr n, 39 at 28,
222) Moran, supr note 35 at 653,
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Based on these criteria, Graduation Licensure is well suited to Korea given its
homogenous nature, its small bar, and the already substantial interaction
between the Ministry of Justice, the court system, the Korean bar, and law
professors. Moreover, each of the schools granted the privilege of hosting a
new graduate law school underwent serious evaluation and also generally have
good to great reputations among Korean citizens, My only concern is that, for
Diploma Licensure to work, Korean law schools have to be willing to flunk
out those students who cannot perform, But as getting into law school itself

will be quite difficult, hopefully only the best candidates are chosen.

In short, the Minister of Justice should ask for and accept a law school
dean's certification that a graduate has met the core competencies necessary

for entry to the legal profession, It is just that simple.

All clever arguments aside, conferral of a degree means something, By
signing that diploma, a law school dean is testifying as to the competency of
that graduate 223)  When a law school dean confers a degree upon a student,
he stakes his name and reputation and that of his school that such student
has met the minimum requirements necessary to practice law. The Bible says
in Hebrews 6:16 that "an oath for confirmation is . . . an end of all strife" If
a law school dean swears it, we should accept his testimony, All other tests

for competency are worthless in comparison.,

223) In the United States, law schools risk losing accreditation if their bar passage rate falls
below 75%. ABA Standard 301(a), interpretation
306,www.abanet,. org/legaled/standards/20072008StandardsWebContentChapter%203. pd.
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Does Height of the Bar
Match Length of the Runway?

Goto, Akira
Nov.17,2008 Seoul
International Symposium on Bar Examination

New System of Legal Education

O New system with professional law
schools since 2004

O To increase the number of lawyers
O To widen the variety of lawyers
O To improve the ability of lawyers

—To make the bar examination more
effective

Aims of the New Bar Examination

O New bar examination since 2006

O To increase the number of passers

O To confirm achievement of the
student’s studies in law school

O Passing rate of 70-80%

Estimated Number of Passers

O Committee of Bar Examination announced
estimated number of passers.

year |number
2006 |900-1,100
2007 |1,800-2,200
2008 |2,100-2,500
2009 |2,500-2,900
2010 |2,900-3,000

Actual Number of Passers

O Actual passers were fewer than estimated.

year |estimated actual
2006 |900-1,100 1,009
2007 |1,800-2,200 |1,851
2008 |2,100-2,500 |2,065
2009 |2,500-2,900
2010 |2,900-3,000

Passage Rate on the Whole

year candidates |passers ratio

2006 2,091 1,009 48.3%
2007 4,607 1,851 40.2%
2008 6,261 2,065 33.0%




Why fewer passers than expected?

1) Expected number of passers is too
small compared to capacity of law
schools.

2) The Committee does not like to
increase lawyers?

3) The Committee is not satisfied with
the achievement of candidates?

Passage Rate by Times of
Challenge in 2008

O Mutiple Choice
M Essay
M Finally Pass

Is the Standard Proper?

Does the bar examination demands too
much to the candidates?

Passage Rate by Courses
in 2007 & 2008

100
90 —
80

O Multiple Choice
B Essay
B Finally pass

'07 2ys '07 3ys '08 2ys '08 3ys
course course course course
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Number of NCUEE LSAT Takers

30,000

25,000
20,000

O total
15,000

B with no Law
10,000 Degree

5,000

‘03 '04 ‘05 ‘06 ‘07 ‘08

Ultimate Goal of the System

11

O No preset limit on number of passers.
=Examination with an absolute
standard.

O Most of diligent graduates can pass
the bar examination.

12




What to do for the moment in
Japan?

O Improve the quality of education in
law schools.

O Lighten the burden on candidates.
—less difficult examination especially
in multiple choice part.

O Limit the admission capacity of law
schools.

13
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