The Letter of Allegation to the Special Rapporteur on the Independence of Judges and Lawyers

1. Information concerning the allegation
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MINBYUN-Lawyers for a Democratic Society
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Republic of Korea 
Email: dhlee@minbyun.or.kr



2. Background
On 26 May 2015, Seoul Broadcasting System(SBS) broadcasted that the Supreme Court has, at least for two years, provided with personal details of prospective career judges to the National Intelligence Service (hereinafter “NIS) and the NIS also secretly had interviews with the prospective career judges that were asked regarding their opinion on the politically sensitive issues like the Sewol Ferry incident and the relations between labor and capital, so that the NIS can perform a background check on the candidates.
 After the controversial report, the National Court Administration made a statement that the Court vetted a background check by referring it to the NIS of which details were settled by the NIS in accordance with the Provision on Security Work. 
Article 33 (background check) of The Provision on Security Work states that the NIS performs a background check to investigate into loyalty to country, dedication, and trustworthiness. Under the Article 56 of the Enforcement Rule of the Provision on Security Work, targets of the background check include newly appointed prospect judges. Article 3(2) of the National Intelligence Service Act stipulates that any necessary matters for duties of the NIS and the scope of the planning and coordination regarding the duties, and matters on target institutions and procedure shall be provided for by Presidential Decree, namely the Provision on Security Work.
3. Relevant laws and alleged violations

The appointment of the legal profession, especially judges and prosecutors must be made as fair as possible. According to the Article 14 of the International Covenant on Civil and Political Rights (hereinafter “ICCPR”) and Article 10 and 11 of the Universal Declaration of Human Rights, competent, independent and impartial tribunals shall be established by law. 
In addition, international standards prohibit the government from interfering with the legal professionals’ exercise of freedom of expression, association and assembly. Article 19 of ICCPR and Article 8 of the Basic Principles on the Independence of the Judiciary (hereinafter “Principles”) recognize that ‘everyone shall have the right to freedom of expression. And Article 10 of the Principles states that ‘there shall be no discrimination against a person on the grounds of race, colour, sex, religion, political or other opinion, national or social origin, property, birth or status’. 
Moreover, the Constitution of the Republic of Korea (hereinafter “Constitution”), the constitutional document providing multiple protection to its citizen seems to protect the independence of the Judiciary under Article 103 stating that “judges shall rule independently according to their conscience and in conformity with the Constitution and laws”.

However, according to the media report, the candidates of career judges were questioned regarding their personal lives in detail, and political opinion on current issues at the time of the interview check made by the NIS.
 It is noteworthy that in 2013 and 2014, the Courts had investigated into the NIS’s intervention in the 2012 presidential election for allegedly conducting an online campaign to help then-presidential candidate Park win the election.
With this regard, it is  submitted that the background check of the National Intelligence Service on prospect career judges, and the existence of regulations enabling the NIS to conduct such checks amount to the violation of international standards, and the Basic Principles on the Independence of the Judiciary. The investigations into “loyalty to the country, dedication, and trustworthiness” are so arbitrary in meaning that it is highly likely to be misused to question people on their conscience and political opinions which may lead to the discriminatory appointment of judges.
4. Conclusion

Therefore, it is requested that Special Rapporteur on the Independence of Judges and Lawyers to:  

· pay attention to the current situation of the Republic of Korea regarding the appointment of judges and the possible further intervention by the Executive to the appointment of judges and prosecutors. 
· recommend the Supreme Court of Korea to take a responsibility to carry out a necessary background check of prospective judges.
· recommend the government of the Republic of Korea to revise the relevant provisions enabling the NIS to conduct a background check of possible candidates for judges, and to take appropriate measures to ensure the independence of the Judiciary 
· request an official visit to the Republic of Korea to conduct further investigation on whether the independence of judges and lawyers is fully secured and promoted.

� Controversy over the Secret Interview of Candidates for Career Judges by the National Intelligence Service (26 May 2015) http://news.sbs.co.kr/news/endPage.do?news_id=N1002994387 


� Detailed questions regarding personal life – testimony of prospective career judge after the NIS background check: http://article.joins.com/news/article/article.asp?total_id=17907305&ctg=1200&cloc=joongang%7Chome%7Cnewslist1





