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{The Special Tribunal for Lebanon: A Court “Off the Shelf ” for a
Divided Country> University of Cork(lreland), 2007

{The EU as a 'Global Player' in Human Rights?> Barnes & Noble, 2012
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JAN E. WETZEL / HUIAE| QELHMHE oM i zia

absract
Jan Erik Wetzel is Senior Policy Advisor at the FEast Asia Regional Office of
Amnesty International. He is also a trained lawyer, admitted to the bar in Cologne,

Germany.

In his presentation he will demonstrate how some governments in Asia have used
the concepts of "national security’ as a misplaced justification to repress political
opposition, human rights defenders and critical media reporting, stifling debate and
creating fear among their citizens. He will give examples where individuals were
arbitrarily detained and prosecuted for the peaceful exercise of their right to
freedom of opinion, expression, peaceful assembly and association. Drawing on
international laws and standards, including findings of the UN Human Rights
Committee and the UN Human Rights Council, he will explain why the
international community must remain vigilant and continue calling on governments
to revise their national security laws in line with their international human rights

obligations and commitments.
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Kate Westmoreland / D= QIHHSA}

LIMITED RIGHTS?

International case law on restricting the freedom of
expression and association in the name of national
security and public safety

COMAR LAW
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Kate Westmoreland

» International lawyer, policy advisor

« Admitted to the California Bar and the Supreme Court of the
Australian Capital Territory

- Affiliate, Stanford Center for Internet and Society

COMAR LAW

IMPORTANCE OF FREEDOM OF
EXPRESSION AND ASSOCIATION

“Freedom of information is a fundamental human right
and ... the touchstone of all the freedoms to which the
United Nations is consecrated.”

1st UNGA session in 1946

“The free communication of information and ideas
about public and political issues between citizens,
candidates and elected representatives is essential.”

Human Rights Committee, General Comment 34

COMAR LAW
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It’s not just about the rights of the speaker

“‘[W]hen an individual's freedom of expression is unlawfully
resftricted, it is not only the right of that individual that is being
violated, but also the right of all others to “receive” information
and ideas.... Its second aspect, on the other hand, implies a
collective right to receive any information whatsoever and to
have access to the thoughts expressed by others.... For the
average citizen it is just as important to know the opinions of
others or to have access to information generally as is the very
right to impart his own opinions.”

Inter-American Court of Human Rights - Compulsory Membership in an Association
Prescribed by Law for the Practice of Journalism, Advisory Opinion OC-5/85 of 13
November 1985, Series A, No. 5, para. 70.

COMAR LAW

THE INTERNATIONAL LAW

International Covenant on Civil and Political Rights (ICCPR)
European Convention on Human Rights (ECHR)

American Convention on Human Rights (ACHR)

African Charter on Human and Peoples’ Rights (ACHPR)

COMAR LAW
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ICCPR - the rights

Article 19

- 2. Everyone shall have the right to
freedom of expression; this right
shall include freedom to seek,
receive and impart information and
ideas of all kinds, regardless of
frontiers, either orally, in writing or
in print, in the form of art, or
through any other media of his
choice.

Article 19

- 3. The exercise of the rights
provided for in paragraph 2 of this
article carries with it special duties
and responsibilities. It may
therefore be subject to certain
restrictions, but these shall only be
such as are provided by law and
are necessary:

- (a) For respect of the rights or
reputations of others;

- (b) For the protection of national
security or of public order (ordre
public), or of public health or
morals.

52

Article 22

- 1. Everyone shall have the right to

freedom of association with others,
including the right to form and join
trade unions for the protection of
his interests.

COMAR LAW

]
ICCPR — the limits

Article 22

- 2. No restrictions may be placed

on the exercise of this right other
than those which are prescribed by
law and which are necessary in a
democratic society in the interests
of national security or public safety,
public order (ordre public), the
protection of public health or
morals or the protection of the
rights and freedoms of others. This
article shall not prevent the
imposition of lawful restrictions on
members of the armed forces and
of the police in their exercise of
this right.

COMAR LAW



3+ part test

-1. Provided by law
-2. Legitimate aim
-3. Necessary

- (4. Proportionate)

COMAR LAW

T
2. Legitimate aim — national security

- Extreme care must be taken by States parties to ensure
that treason laws and similar provisions relating to
national security, whether described as official secrets or
sedition laws or otherwise, are crafted and applied in a
manner that conforms to the strict requirements of
paragraph 3.

General Comment 34

- One of the highest societal values, but difficult to
understand, assess and hold accountable

COMAR LAW
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Principle 2: restriction is not legitimate unless its purpose and effect is
to “protect a country’s existence of its territorial integrity against the use
or threat of force, or its capacity to respond to the use or threat of force”
from either an internal or external threat

Johannesburg Principles: National Security, Freedom of Expression and Access to
Information

COMAR LAW

29. National security may be invoked to justify measures limiting certain
rights only when they are taken to protect the existence of the nation or
its territorial integrity or political independence against force of threat of
force.

31. National security cannot be used as a pretext for imposing vague or
arbitrary limitations and may only be invoked when there exists
adequate safeguards and effective remedies against abuse.

32. The systematic violation of human rights undermines true national
security and may jeopardize international peace and security. A state
responsible for such violation shall not invoke national security as a
Justification for measures aimed at suppressing opposition to such
violation or at perpetrating repressive practices against its population.

Siracusa Principles on the Limitation and Derogation Provisions in the International
Covenant on Civil and Political Rights, U.N. Doc. E/CN.4/1985/4, Annex (1985)

COMAR LAW
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2. Leqitimate aim — public order

- Broader than national security

- ...the sum of rules which ensure the functioning of society
or the set of fundamental principles on which society is

founded. Respect for human rights is part of public order
(ordre public).”
Siracusa Principles, Principle 22

COMAR LAW

3. Necessary (and proportionate)

- Necessary to protect the legitimate aim

- “... must be narrowly interpreted and the necessity for any
restrictions must be convincingly established”

Thorgeirson v. Iceland, 25 June 1992, Application No.
13778/88.

- Pressing or substantial need
- Rationally connected

- Not overbroad

- Proportionate

COMAR LAW
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CASE LAW

COMAR LAW

National security

- Mukong
21 July 1994, Communication No. 458/1991

- Cameroon had claimed without providing any evidence that the arrest and
detention of the applicant was necessary to maintain national unity.

- Tae-Hoon Park v. Republic of Korea
20 October 1998, Communication No. 628/1995,

- The applicant had been involved in a student association advocating for

the reunification of North and South Korea while studying in the United
States.

- “State party has failed to specify the precise nature of the threat which it
contends that the author's exercise of freedom of expression posed”

COMAR LAW
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Public order

- Shin v Republic of Korea
Communication No. 926/00

- Conviction under National Security Law due to depiction of Korea
indicating class struggle and overthrow of regime

- “The Committee notes that the State party’s submissions do not seek to
identify which of these purposes are applicable, much less the necessity
thereof in the particular case”.

- Coleman v Australia
Communication No. 1157/03
- Author delivered public speeches without a permit in a public mall

- “The Committee notes that it is for the Stafe party to show that the
restriction on the author’s freedom of speech was necessary in the present
case.”

- Even if State can introduce permit system to strike balance between
individual's freedom of speech and general interest in maintaining public
order, system must not operate in way that's incompatible with art 19

COMAR LAW

Political organizations

- MA. v Italy
(117/81)

- M.A. was serving sentence upon conviction of involvement in ‘reorganising
the dissolved fascist party’, which is prohibited by an Italian penal law of 20
June 1952.

- LLJlJE would appear to the Committee that the acts of which MLA. was
convicted (reorganising the dissolved fascist party) were of a kind which
are removed from the protection of the Covenant by article 5 thereof and
which were in any event justifiably prohibited by lItalian law having regard
to the limitations and restrictions applicable to the rights in question under
the provisions of articles 18(3), 19(3), 22(2) and 25 of the Covenant. In
these respects therefore the communication is inadmissible under article 3
of the Optional Protocol, as incompatible with the provisions of the
Covenant, ratione materiae.”

COMAR LAW
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- ]
Political organizations (continued)

» United Communist Party v Turkey

- The prosecutor accused the party of having "carried on activities likely to
undermine the territorial integrity of the [Turkish] State and the unity of the
[Turkish] nation."”

- Prosecutor mainly cited a chapter of the party’s program entitled, "Towards a
peaceful, democratic and fair solution for the Kurdish problem."”

- Political parties cannot be excluded from the protection afforded by the
Convention "simply because [their] activities are regarded by the national
authorities as undermining the constitutional structures of the State."

- The limitations set out in Article 11, where political parties are concerned, are to
be construed strictly, and only "convincing and compelling reasons” may justify
restrictions on the freedom of association of political parties.

- Freedom of expression is found applicable "not only to "information’ or "ideas’
that are favorably received or regarded as inoffensive or as a matter of
indifference, but also to those that offend, shock or disturb."”

- Article 11 must also be interpreted in light of Article 10 - the activities of political
parties form part of a collective exercise of freedom of expression.

COMAR LAW

Political organizations (continued)

- Refah Partisi (Welfare Party) v. Turkey
Reports 2003-I1

- Applied to the Turkish Constitutional Court for dissolution of party on the
grounds that the Party had become the center of activities against the
republican principle of secularism.

“It is difficult to declare one's respect for democracy and human rights
while at the same time supporting a regime based on sharia, which clearly
diverges from Convention values, particularly with regard to its criminal law
and criminal procedure, its rules on the legal status of women and the way
[*60] it intervenes in all spheres of private and public life in accordance
with religious precepts...”

- The ECtHR insisted on the "clear and imminent danger” criteria as
developed in its own case law.

- State parties are under a positive obligation to secure the rights and
freedoms listed in the Convention to persons under its jurisdiction. To this
end, state parties are empowered with the power of "preventive
intervention,” which totally rejects the "present danger” test of the US
Supreme Court.

COMAR LAW
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- 1]
Political organizations (continued)

- Partidul Comunistilor v. Romania
2005-1 Eur. Ct. H.R. 209, 220 (2005)

- PCN Party’s aims (according to its political program) were to defend
workers’ interests and uphold the basic tenets of the Communist doctrine.

- Party documents stressed upholding national sovereignty, territorial
integrity, legal and constitutional order, democratic principles, universal
suffrage, and freedom to participate in politics

- Didn’t call for violence, an uprising or rejection of democratic principles.

- Court found that party hadn’t taken any steps that indicated that aims were
any different from those stated publicly.

- “The Court cannot find any statements ... despite the critical and
sometimes hostile language used, that might reasonably be construed as a
call for the use of violence for political ends or as a policy in breach of the
rules of democracy”.

COMAR LAW

- ]
Political organizations (continued)

« Herri Batasuna v. Spain,
App Nos. 25817/04 (Eur. Ct. H.R. June 30, 2009)

- Application of a political party that was dissolved after having been found
gulilty of supporting terrorism.

- Herri Batasuna, an electoral coalition, and the Batasuna, a political party,
were founded in Spain as the political wing of ETA, the Basque terrorist
organization.

- The parties’ links with the terrorist organization were found to be a threat to
democracy.

- Court decided that the sanction imposed on the applicants was in balance
with the reason for interference and met a pressing social need, and was
therefore necessary in a democratic society.

COMAR LAW
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CONCLUSIONS

COMAR LAW

]
Guidance for cases of “insurrection”

- Limitations on expression and association are acceptable
(sometimes even desirable) BUT very strict test
- Especially for political expression and association

- High burden of proof on State
- Justify the law AND its application to a particular case

- Not the same “clear and present danger” test of the U.S.
Courts

- Specify precise nature of threat, “Clear and imminent danger”

- Look closely at whether the speech or association is
consistent with the principles of human rights in the
convention.

COMAR LAW
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THANK YOU.

COMAR LAW
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7F TSHEEE diute] EHe] lojA S8, 2 tid.
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5. = 7FE QI K QEyHE

1) &E5te S7HROHAANAS] AR F =7 =S AR JAALESHE
2po] BEA| z2F =7FRQFH ZpA|o] A Q0] ofjufed At olH&R
719] ol Au, EAFHEL] ‘A FELO] HA)

VIR AR} MEFOle} Afn TEHO = A
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ol Wt H ] 71de 429 AQbRAN, =9 A@HA87) ¥
U @R (19349 WHAaE,  uxe  diEAd  SE{ed AsH
(Heimtiickegesetz)o| A 2 4 Atk FPH, = JAAHS] FHol= AT

27} 2AjkA] gsreh, BAe] Wels A% A3 Go] HPOZ sedition
< =t I8y sedition ©]flolk  seditious tendency, advocacy,(war)
propaganda 5 FelolE F7FhA Eolsfor @ Aolch HARE Sfulo]d H
o] Aufforderung, Verhetzung, Heimtiicke® A= AF5oz TS| HEQITH ¢
uolAE FHold AFBE ohls 1R, A9 FREIIEINE 5T
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H AR wr2d, As(d)S e F5A o' dojut FFol HALES
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55) A Fde]l wmelA WHAYTE opdAel disiM = dAEZ] o]Ae] Sl A Atk William T.
Mayton, “Seditious Libel and the Lost Guarantee of a Freedom of Expression”, Cloumbia Law
Review Vol. 84(1984), 91% ©o]3&}.;Judith Schenk Koeffler & Benett L. Gershman, “The New Seditious
Libel”, Cornell Law Review Vol. 69(1984), 816% o|3&}.

56) sedition is overt conduct, such as speech and organization, that is deemed by the legal authority to
tend toward insurrection against the established order. Sedition often includes subversion of a
constitution and incitement of discontent (or resistance) to lawful authority. Sedition may include any
commotion, though not aimed at direct and open violence against the laws. Seditious words in
writing are seditious libel.http://en.wikipedia.org/wiki/Sedition
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FHEHIIEL)] AFHE 7ML e dEelA ArslE ez §4lst

57) Ex7 oMIERZES 8% oF {FE F Atk ATHoE HERAEFY offE AT FE JAlth
Wolfgang Abendroth, “11 Thesen zur politischen Funktion und zur Perspektive des Kampfes fiir die
Erhaltung des demokratischen  Verfassungsrechts in der Bundesrepublik Deutschland”,
Abendroth/Blanke/Preu3 w.a., Ordnungsmacht? Uber das Verhdltnis von Legalitit, Konsens unf
Herrschaft, Europiische Verlagsanstalt, 1981, 35% ©o]3}.

58) &AM &4, FA 744, du), 2010, olAlE, A9 AlEWEE, FEHE A51%, 2013/3,
87-133%:.

59) W= o7)4) 2] A% AgeRArh 3AAF meel Ase) BETL RE AgEe] Zgasyo
ZEFd 717k e Eeps W v o] Tt

‘g 50| BAS T Qv vl FoHQl ofud ¥l WL 1 JFErt EFHEth AdE AZske gt
olgtd M| 17} ThA] S AlTsle] 93 WS dgsle AL S 4 vk steEks, ek 2ol s
g7tE A2axe 1 A8S Adm g &8 v o
th agdE B o] e (o] ARl AR dFHA

g oz Jhs 3 AdAE BE
BE ANE] viZol7bA] dgAA off
3 4= glok divksl 231, 1 ofm A X
71 o] 7lel Wzl ARAEREEHE dofEd 4 flE, QMR BY £2 S AFgste 428 5ES
=] B7] wFolt}.” Kant, “Der Streit der Fakultiten”, W. Weischedel(#), Kant Werkausgabe Bd.
X, Frankfurt/M., 1993, 358-61%:.
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60) ‘Speech becomes criminal only when it prepares, when it accompanies, when it follows a criminal

act. Everything is turned upside down if speech is made a capital crime instead of being regarded

as the sign of a capital crime’.

Cambridge U.P., 1989, 199%:.

Cohler, Miller & Stone(ed.), Montesquieu: The Spirit of law,
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A AAA AdAES FASHL Adshs SEM2 EAH.

o] gulisty dAEol= ¥ (clear and present danger)®] 2], U4t

= % =
oF FEAYE] (imminent lawlessness) @] W& #xstyl, =] AF5HAIS] A
ced
-

A =g A5H ZAYRS s flote] A= F /A HAer
wolazt ittt =8 O 729 AAAS A4 wrde Z4A ded. shy
€ HE=ATelY, o shite Afdsolt

A, HEAE2 254 B v At A4 dHE wE 25
u AAC] Wste] AR BiEy APde AEE FEste dHolth el
2, Y452 =54 e oo B4 dHE stes S5k #4ls)
€ Peoltt. Ax= AT A44 AHid Hix=E fidste Ade ®Eed +
AEA] HisiA ARt ojZo] opldnt. HxAsy wHsie EAEL AH
o] o]FofZA Sli= HEAR] AlElEe ERILAERS, AHA AT, FoF
A, AAAs Solnt. oleh &2 Aol disted AEe 7toke HAle, LAt
52 Hes dASH o3e] Aok Rt Hix=rt dsste UE dse
op7lstal £ & tke WAE 85kl lHh62 Wil FojdE 2 7EH
Al 8ol sigshe ARE ot Aem wWARE ] olz4] e A=
Fsdd= AAsL . A= FAF] ZAREA7E ofd AS Mz F7H4
Mz AHTD & A=AE 2A0IY. Z2A s AsdAE A= A
< ArFoA Mol shietal @ 5 e A dLHe T AR ¥

61) Bl&7] AR AE3]e] 248 ds] AEx a
FolA} HIFo] AR stk &7, MFFoo AAAEH, Ae(HA), a9 93 JraE
=3, Aedsta &35 2005, 323-39%.

62) e A¥xE] WA (scale of prejudices), L 2E] AENES] A|wAlo]=o] oJE ©AI(8 stages of
genocide) & #Z.
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AAZ B AR/E §o5tEE HEe 1947]0] d& 7] Attt &
HAA A oF2] dxFAQl AL oyl ou] UdASHA F=Fof dHE 44F]
e vt Ae AR B AR5 e s&SkxIRt 19417] SHHRE A2}
LEAES AgT dEA dFel doixe AEE AEsHle HARE
AT}l 1878\ =L o] AR 2 A| (i) | (Sozialistengesetz) = & 4 O]ET.
oNflE esYd s ARUFFY =7te A Aol diste] A3 ¢
A& JAASHHA 71EY HUIEY FA E9EZ | HESHA A9 HEE
Astal ok §F ntHE ARRlEFo] g offiA &S] H9A WHE-
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63) FEI=719], Mol A, A2, A137%
64) Pl W H = (A3E AI3F li)ﬂr T4 A1z #AE A7eEe)
65) T dair= Huz, "olH e BN E5F", 15 A56%, 2014/11, 179-203%.



Agola Wi FARGE §AD Gk Aol AR oledt et st

o EHoR uFw HRYY AFFFE] of7]e] Lt

SAZ, Ael2 ekxpet slgAte] BACIA, Bt T oWy @] A
WIS AFHo2 FAST AWk Ik dAd, AAAE, Aol

1 1
ARE ASERAT SO o 3 BARGAE Ao Aol f
S

1= T __|C1)_]_
A AMdS FRlstke WE= O% 711 oHDFOFE’r 1%127# *ﬂﬁ]tﬁﬂ & 1 o

AAARA ANEANE B4 0

J?_ 25 AlA
ANLEEA Peis= Als= —F;Zﬂa}i & 4 U

A= eEo] MAEAE o2t F 71A BN AFFStaL AdEet o] g

el et AR Aol 1%1134 A%, YHolE &R 2 AL 2
FRIFFY, W7 Fe] BAY AHE GEsty BAeRAC BANES F

4 AEe PHH WAFUIN olFeRIH BASToR et ofes
5 b geld A5, @) hT, Skt o] BAE AEsor shgsit
A G-ATFOHICCPR) A192e] w2 Edo] 24 €919 Aot gol, 7}
du. EEAA, BEud £ 3EEAS o) ATE 4 90 2 v

Bl (public emergency)o| A= AMEE et &l o Alofs ¥ ofxE 1As

I AHAHER). o, Adqtef A20xe EE AAAE2 MorR gAH
of (AN, AHd, Ao T ZZHo g W AHincitement)E ©]FE WH

A, 1FH T FwA F2(hatred)9 IF(advocacy)= WOz FA| oo ¢t
tH(A23Y). olet TRt HA Y FeA ATl et FAA] = dTAPELR X
ofo M oA ZmAE o] ot JIExPEEHAFS A4z AHPAQ FH3Y
FTEAE ofYet QIFFo] Auf, QFA Feo 1F, FYYPTO AT = =
25t Qltt. FAPEAH e g9l AATA AT old2=7] 9]
F&of digt 27t wl-¢ Eot JAFFH FeP TR otz JAFFo ol
=719 AGPAE FAAZIA &= o (I, ol Ak fFasital wd

66) CERD General Recommendation 15. T 7FIAH LS| (L7, THAJA A7 F-9] dnb=g 9 dnkfx
3(AFAEAA D3, , 2006, 229 ©]3l.
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Yol Azl dAlz FAR o] @A o
At W2 FAH o ol

et S A F =
Qs mApsle] FTHEG ohjel YAge] ieiAE Agstsr] wst
Boe Wold wre] YA AP TAGL FAd AAIL Qo
E5] fEAEHES S Tome] FAH 2owde FASL vk It
AL AguFFole] Qztete] tAR ARutse] BT telA &
PWE(/EE IO W A8t At HAE st Ao| ofRd £
T =7 1 9t

*1. A=Y AFA

A2 FEAd Fot=2 w-st7] fls 2] FFol 24shA] Yotk
st=r o]F= AJNsh= Zlo] tiF “O'H%}O}% A Zo. NEd e 2AY
oiale AS oue] BHlA teR BolL ol ol qelze] 4
Fo=z  AHHEHSE ZFolgt ST & oy = ZHiAbe]  Algernon
Sidney(1623-1683)7F o]2{gt Ateflof sttt 1= $]2ut A[=ab AFL=H|Z
wzlz} co] BAoAE AdstEl mold] sekste] Adeee =a'E 1
<= AH(whig patriot —hero and martyr)’ & 7]°4H31E}

NEYUE @5 AFOoE2A Huk o] THATT WAAE 7|HAHe] 59
os ohad polasel Feldidt S dusel A7ldse Sl n
AEH T 22 1A9ke] BHs 7Fstdod 18 Alwst= EddesA &

o] o] w5ttt 1= A 2AS AAAR @6}3!_ NEDIE R EX0) pE
Y= AT FAELT | drEetEe] 7t A 2AE AASH = &2
of 7tdste] A=A AA AEoA= AEY L] 7}%”—‘?—?— | izt SA7F 2

AR A=, AEHE AEYS] A2s SR Aot Astalnt.
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*2. oA AEH

A ol HdE AAHEO 4717 Az HUL, =

o] P A= W5 (Aufforderung zum Hochverat)7} 545ttt A
v BEAc=m ouz] AolA WA S AEEHAH. detdE
FEHo FEHATD YA Y WHHFHBE Ut

E95] oulg 77 okttt 19339 69 AS|UFE2 AR SR o

)

l

lorr & 4N

38 B off

L

2] REFOPEE Asitsleron, Ads A4dste FE dIH= 4
st EWs] AF YA HH (Heimtiickegesetz)S T UdFATE on] ] AH|
e Bddor FHa AGANA FAFHES skt AAHEEAD <
T2 HAZ HE7F =k
g A9 Ed@Hols WHsHE EAcH] et EE AIdgIEiA
wHAS T2 ZAAH diste] SES Zﬂoﬁ‘@ 24 WeEFgert oE JEHE
FAsta Qlek 22y olgfdt HEE AR PHAIYL] FAHE, e ol
oo Fxt2 mtotd & itk
=d AP FA AFGERAFTHOE FASHATE 1A 0] A2 A RS
of FHMNFIFoNA HFAFTHE M= At e eH= S5 vhtA
EAS flote] 29 A{FE Aot FHoIth 70 JIFH Foo BE, &=

67) §. 85(Aufforderung zum Hochverrat)

(1)Wer _ offentlich  vor einer Menschenmenge, oder wer durch Verbreitung oder
offentlichen Anschlag oder o6ffentliche Ausstellung von Schriften oder anderen
Darstellungen zur Ausfihrung einer nach §. 82. strafbaren Handlung auffordert, wird mit
Zuchthaus bis zu zehn Jahren oder Festungshaft von gleicher Dauer bestraft.

68) Gesetz zur Anderung des Strafrechts und des Strafverfahrens. Vom 24. April 1934.

§.83 (1)Wer offentlich zu einem hochverriterischen Unternehmen auffordert oder anreizt, wird mit
Zuchthaus bis zu zehn Jahren bestraft.

69) §. 130 Wer in einer den offentlichen Frieden gefahrdenden Weise verschiedene Klassen der
Bevolkerung zu Gewaltthatigkeiten gegen einander offentlich anreizt, wird mit Geldstrafe bis zu
zweihundert Thalern oder mit GeféangniB bis zu zwei Jahren bestraft.
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FAE HRZ F&stiA 5UARE= 1960 +3H A130X2AFTFERAAS)
=2 gE=A5H2 AAsATH 6 1 BGBL. 1 478).7D o] FAL Edols =
7k fl=el Adiggelel]l  digt fiFe=m  EidH [WFete] A
H](Verbrechensbekampfungsgesetz 1994 BGBL. 1 3186)9] <Jsl &t 7st=3d

o o] ol wheh AI130x A3FE] AfTore4lH| = AE £7FT720] F7tH
KL, 20029 SAFHAEH Aozxo] Ao wet obeAHI= AIS 2]
w771 HAEAGBGBI T 2254). vobrt 20058 [HAIHNEHE](das Gesetz
zur Anderung des Versammlungsgesetzes und des Strafgesetzbuches v
24.3.2005, BGBI I 969)ell ofste]  UAIAIA] FF2 (A 1302 A4 7HA] =

ek 5 A=Ak A130xE AT Hde] digh S 13, 45,
A4 A1), o=t W& =AE AL, HhE, dAl wE, R, o
AANA7E AAE AleAte|EE FQl Aot ARaSHAIZY), WAAIA ] F(H14

i 2&

@) = sk Utk Al A2 Q1Y £ FAE Hele= 4x
W71 digel Pzt sE2ox 28d o2t gk 28y A3
HEZ A7) 2 HdE HoHlog Ax] 41 ALAf|EE A7
TALE ZE FAoR2 BAs= ATS A ot o] EH 2IHAA H
o¢l Faetdol divt W= SEglon, Homel2 i ozt &
T ow, FH PAAET 2 oS S5 & A HAdo

ZTRIAE FRIN WS A ofe4fH|= AZ|S AR(1994)73)0] Fast oJnjE
Zheth obAHI 2 APIS AP T ERFAE BRIARI of®(D. Irving)

Mo M

HeuzAd HZRFF(NDP) 2571 gblle] oF Hslof| ditz 2 skt
Ig=ro]l AAH A5=x 470 7|5t ERIAE FRlS HA=2A & A 4
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= o =] (o) =
P, ERIAE Fole =AgWy
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=

2. A1zl A WL dAdeS S, MAMH L, AAMAE Faf Hotste P9
(@)=7hAbEl 2 () Agtll ] AAE SAFHA A6z A1 MHGAAIE)E Abs wWdA7]=

Aoz A8 EE QA ARlSAY FASAL A At BEE B 54 olske] A% A
gt

W33 Ee QA FAETY FHY AuE Adska FPHFonA e 294 Pal
= Ao Aok wekAY)E Ak 3d olake] Felgolt WaEge] Agh

71) Giinter Bertram, "Der Rechtsstaat und seine Volksverhetzungs—Novelle", NJIW, 2005, 14769 ©]3}.
72) FEFFE 1303 AI3E(1994)
x| A wlstel] Adelzl A220Za(FJ @A) q9E F3HslE wesle WAoR, FAs Ee HIA
AQIEAL HAeAL Adstehs A 54 olste] Ad i wgel A,
73) BVerfGE 90, 2414.

78



AFAHe L Sustgc olo] WEUFTLS EWALY Ed 45E A
AP AYLAS At FAAFERABLE BRIAE RS
129 ASE ALY Afel 4514 Gty st BRIAE Fele 84
T BAY, BA, ST FAERY A, QA K] ol of 3
SpAgel 51

e
2
o)
rr
i)
o
2
i)
[N
D)
N,
1
EN
ot
1
4o
ral
o,
Mo
rel
2
N
A,
-
2
A,
)
2
39
v

*3. A=A B A
BEYAFA Whitney v. California 274 U.S. 357(1927)

ofHet $JEY(Anita whitney)= ZHZEU o} FAFO B Ao ot A
S o2 HHAAH AgZAeE]E HE(Criminal Sindicalism Act 1919)ef <Ja) &

HES TSt FIEYHE EAY ARet AYHAANE IR divde] Aalst
Aok Aol FAFYREY] BEe At 2AE0] ASFHIUH &
(Oliver Wendell Homes, Jr.)¢] ‘ulistyl d=ot= $H(Clear and Present
Danger) &= =3 2t= ARS|Fofzte] digh AgoA 23 AREESGIH. o] 7]E2
AA= D20 2AFE 3257 Hdl AREE Aol ofYdth. &4= ofolEH™
AFA(Abrams v. United States, 250 U.S. 616 (1919))o|4 Afo]Ao 2 APAFQ]
Ak A% (marketplace of ideas)ol2t= 72 ARgstHth. Eflitho]~(Louis D.
Brandeis) = PIEY Abdol|A 29 AsE HHAZTL & 4 Sl AA=
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tho| A= o] =HE BHO ARE 8§25t
U 19 =2e wle EFet ¥3S '@ Sl BEitpo]|Ao] =32 HubdH
71 A (Brandenburg v. Ohio, 395 U.S. 444 (1969))°4 t=sts AP
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A% Fojolge] AAolH, o YT IS ARstel fAakEAY o]g o))
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